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CRT SPECIAL MASTER JUNZ’ PROPOSAL FOR ADJUSTMENT -
OF DEPOSITED ASSETS CLASS PRESUMPTIVE VALUES: ADDITIONAL
CONTEXTUAL ANALYSIS OF HER SUPPLEMENTAL REPORT

We submit this additional contextual analysis at the request of the Court, with
refefence to C{aims Resolution Tribunal (“CRT”) Special Master Helén Junz’ recommendation
to ’adju_st the “presumptive values” as currently used by the CRT to award aécounts-for which no

‘known value could be found. The Court has requested that Special Master Junz’
recommendation be placed in the context of the Settlement Agreement and the Plan of Allocation
| ahd Distribution of Settlement Proceeds (“Distribution Plan™). This additional contextual
analysis of Special Master Junz’ report will be available on the Internet site for this.settlement,
www.swissbankclaims.com, as well as the Court’s docket. This document is intended to

accompany and provide further context to Special Master Junz’ letter of March 31, 2009, in

which she addresses the objections seriatum.’

See Letter of Special Master Helen B. Junz, March 31, 2009 (hereinafter “Junz Response™), annexed
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Before turning to the analysis in some detaiI; it is important to note CRT Spécial
Master Michael Bradfield’s observations in connection with Special Master Junz’ presumptive
value recommendations. Special Master Bradfield not only has served (with Paul Volcker and
later with Dr. Junz) as CRT Special Master since the inception of the claims process, “working
initially to develop the rules and procedures” of thevCRT claims resolution process, but he also
was counsel to and “de facto sfaff director” of the Volcker Committée. As he explains: “Among
other areas of responsibility, I supervised the work of the audit firms in connection with their
~ investigation of Swiss bank accounts. Based on this experience, I am fully familiar with the
work of the five major audit firms rctained.by ICEP to carry obut its investigation, and with the

purposes and results of the ICEP investigation.””

Given his unique role in these proceedings, Special Master Bradfield offers a

singular perspective on the presumptive value recommendations:

[A]s the result of the ICEP investigation some 54,000
accounts of “probable or possible” Holocaust victims had been
identified of which 30,000 had no valuation recorded in Swiss
bank records. Accordingly, in the Recommendations section of the
ICEP Report, the Committee unanimously proposed that the CRT
should be the forum to be used for the adjudication of claims to

“these accounts, and that where account value information is
fragmentary or lacking entirely, an “arbitrary solution will be
required.” In this situation, ICEP suggested the solution that was
finally adopted: “Projection of data for known account values over
a larger number of accounts as the base for calculating average

(Footnote Continued from Previous Page.)

hereto as Exhibit A.

2 See Letter of Michael Bradfield to Hon. Edward.v R. Korman, April 3, 2009 (hereinafter
“Bradfield Letter”), at 1, annexed hereto as Exhibit C.
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values is one possible approach to resolving this problem [citing
Volcker Report, 841,

In fact, Special Master Junz has followed the Volcker Report’s suggestion. She has
““project[ed] ... data for known account values over a larger number of accounts as the base for
calculating average values.”
Special Master Bradfield further explained that the “proxy values recommended by
PWC [Price Waterhouse Coopers] were based on the information that was available at the time
that the calculations were done in 1999. PWC was appropriately cautious in the inforrnatioh that
was used in particular because we were attempting to determine the average values of accounts
held by Holocaust victims, not avérage values for the accounts of all depositors in Swiss banks.”*
Now that the CRT has located new data as a result of its analysis of claims and accounts, Special
Master Bradfield advises that:
It would be clearly inconsistent with the Settlement
Agreement not to utilize the important information that has been
revealed as a result of the CRP [Claims Resolution Process],
especially information about account values. As Mr. Hydoski,
who led the original effort to estimate account values, stated “such
data would have been used in the 1999 calculations had it been
available” [citing Letter of Frank Hydoski to the Hon. Edward R.
Korman, December 1, 2008, at 2]. Accordingly, I support Dr.
Junz’ recommendation on the use of the additional information
available from the CRP to establish the Article 29 presumptive
values to be used for the determination of awards where account
valuation information is missing from Swiss bank records.’
Special Master Bradfield’s evaluation highlights the core issue in this case: the

information relating to Swiss bank accounts has never been and will never be complete. There

will never be a perfect universe of data from which average account values can be determined.

*  Bradfield Letter, at 2.
4 Id,at3.
> Id,at4.
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As the Volcker Committee, the Bergier Commission and the Court have explained for years now,
millions of documents were destroyed; others were withheld; and still others have been made

available only on a sporadic and unpredictable basis.

[Flrom the outset, the claims process for the Deposited
Assets Class was shaped by several limitations significantly
restricting the CRT’s access to Holocaust-era bank records: (1)
documentation relating to one-third of 6.8 million accounts had
been destroyed; (2) of the still-remaining 4.1 million accounts,
access generally was to be provided only to 36,000 accounts, the
so-called “AHD”; (3) of the 36,000-account AHD, publication was
limited to 21,000 accounts [which, after post-settlement litigation,
eventually was increased to approximately 24,000 accounts]; (4)
information relating to accounts in the AHD was required to be
reviewed by a “Data Librarian” who would determine what
information could be viewed by the CRT, and what was to be
redacted in accordance with Swiss banking secrecy requirements;
and (5) even for the 36,000 accounts in the AHD, not all bank
records were available: some had been destroyed, while others
were not included in the database provided to the CRT.®

It is impossible ever to know or recreate what was in allkthe accounts and what
‘happened to them. The auditors’ original presumptive value recommendations were intended to
provide a starting point so that the claims process could get under way, compensating for the
lack of data for many individual accounts by substituting average values compiled from the
information that existed in 1999, when the auditors weré asked to examine the issue.” Integrating
valuation information obtained in the course of claims processing does not impinge upon the

findings of the Volcker Committee. In fact, the opposite is true: the Volcker Report explicitly

¢ Judah Gribetz and Shari C. Reig, “CRT Special Master Junz’ Progosal for Adjustment of Presumptive
Values in the Context of the Settlement Agreement and the Distribution Plan,” December 19, 2008
(hereinafter, “Contextual Summary™), at 9.

7 See Bradfield Letter, at 3 (“It was recognized at the time that the Article 29 valuations do not
reflect precise reality, but were as reasg)nabli\{t close to it as was then possible given the
information that was available at that time after the passage of so much tlme’%
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anticipated that meaningful data about account values would be revealed after the audit had been

completed, as a result of the claims process:

[T]he [Volcker] Committee has developed approaches
toward approximating fair current values for individual accounts in
situations where the book values are known. The Committee, with
the support of the banks, believes that these approaches provide a
reasonable and fair basis for making awards to identified
Holocaust victims in a manner that takes account of the fact that
these funds were unavailable to victims or their heirs for decades.
But this approach cannot reasonably be aggregated over accounts
‘where neither the book value nor a legitimate claimant, or both,

+can now be identified. Such a determination of the overall total
- must await the outcome of the claims resolution process.® '

As the Volcker Committee envisioned, the process that began with the auditors

continues to this day. Special Master Junz explains:

This is not a static, but very much a dynamic endeavor.
Where ICEP [the Independent Committee of Eminent Persons, also
known as the Volcker Committee], through the work of their
accounting firms, provided the lion’s share of detection work, the
search for additional accounts wrongfully retained or paid to Nazi
authorities by the banks has, as directed by the Court, been an
integral part of the CRT’s workload. Thus, what has been found
and learned over the past seven years is truly additional.’

In fact, the Court itself similarly recognized that “the Volcker Committee had only

begun to idenﬁfy and reveal the scope of the Deposited Assets Class™:

A fair and efficient claims process in connection with the
Deposited Assets Class must build on the fact that the Volcker
Committee’s auditors, despite the massive destruction of relevant
records over the past 60 years, were able to identify the
approximately 54,000 Swiss bank accounts [then deemed probably
or possibly belonging to Nazi victims].” In re Holocaust Victim
Assets Litig., 105 F.Supp.2d at 154 (emphasis added). The words

®  Volcker Report, ] 36 (emphasis added); Junz Response, at 2.

®  Junz Response, at 3.
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“build on” were not chosen lightly. Irecognized then, asIdo
today, that the Volcker Committee had only begun to identify and
teveal the scope of the Deposited Assets Class. "

Becaﬁse of the many restrictions imposed upon access to banking information, the
data may never be complete. Even so, as Special Master Junz explains, “[t]he point is that the
data the CRT works with are not a sample drawn from a much larger data base (such as
employed by the US Census), but to all intents and purposes are all that is available.”"! The CRT
simply seeks to use what it has léamed in the course of several years of claims processing.
However, Dr. Charles Mullin, Who has been requested by the State of Israel to provide his
opinion on Dr. Junz’ recommendations, contends that because “new account information not
preVidusly available to the ICEP came through a different data generating process than the

original sample,” the data somehow are less reliable.

To take but one example of the significant information that Special Master Junz has
incorporated into her recémmendation, but that Dr. Mullin would disregard: After years of post-
settlement litigation over access to bank records, in 2004 the defendant banks finally agreed to
make available for publication some 3,006 additional accounts. Among these accounts were
those that had been “taken from dormant accounts of murdered Polish and Hungarian citizens
and [as a result of secret agreements beginning in 1949 were] transferred to Swiss citizens to

ameliorate the claims these citizens were raising against the [then-Communist] Polish and

1 re Holocaust Victim Assets Litig. , 319 F. Supp.2d 301, 304-5 (E.D 2004E(Dm hasis in
original), citing In re Holocaust Victim Assets Litig., 105 F.Supp.2d 3 , 154 ( Y. 2000).

Junz Response, at 3.

Deﬁ:lgaration of Charles H. Mullin, Ph.D. (annexed to the State of Israel Objections as Exhibit A),
at .
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Hungarian governments after their assets had been nationalized.”"® It is not until these accounts
were published in 2005, and the owners and heirs began to file claims, that the CRT finally was
permitted by Swiss authorities to undertake a thorough investigation in connection with many of

‘these accounts.™

As the Court and the Bergier Commission have emphasized, these Swiss accounts
owned by Polish and Hungarian Nazi victims are especially important because the Swiss banks,

in this case, had no trouble making a rare exception to their banking secrecy rules:

What is most striking about these secret agreements
[between Switzerland and the respective Communist governments
of Poland and Hungary] is that, as the Bergier Commission pointed
out, “[s]urprisingly, it was now apparently possible to conduct an
internal investigation so that a list of dormant accounts relating to
these countries could be drawn up.” Bergier Report, at 450.
Indeed, “[n]either private property rights nor banking secrecy had
been a barrier to the release of these assets.” Id. at 451. Dr.
[Gerhard] Weinberg [an eminent historian of the Nazi era]
explained: - '

“[ Alccounts which previously have been announced
in diplomatic negotiations as either not existing or
incapable of being located, and which have been withheld
from the heirs either for those reasons or because the heirs
cannot produce documents acceptable to the financial
institutions, can suddenly be identified, their contents
removed, and legal title to the assets transferred to Swiss
citizens whose claims against Poland or Hungary might
hinder future profitable Swiss trade with those countries.”"’

In re Holocaust Victim Assets Litig., 319 F. Supp.2d at 313 |

As the Court previously has explained, as a condition to access to bank files, the Swiss banks require
that a “Data Librarian” must first review and redact the documents. The CRT cannot examine bank
records relating to a particular account unless and until that account has “matched” to a claim. Thus,
until the CRT has located a “match” to a bank account, the data relating to that account largely remain
unavailable for review. Id., 319 F.Supp.2d at 324 (describing role of Data Librarian in connection
with accounts in the AHD); see also Junz Response, at 3 (“Under the Agreement, the CRT can
only demand insight into bank documents when there is a match of the account in question to
aregistered claim”).

> Inre Holocaust Victim Assets Litig., 319 F.Supp.2d at 314.
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The historic significance of these Polish and Hﬁngarian Swiss accounts -- which
bélonged to .murdered Holocaust victims and were traded away by Switzerland so that its citizens
could be compensated for business losses that had thhing to do with the Holocaust -- apparently
has not been recognized By Dr. Mullin, as he contends that their Qalues should not be taken into
~ consideration because these accounts were not reviewed by the ICEP auditors. In the same
manner, he would exclude value information about hundreds of other accounts that belonged to

‘Holocaust victims simply because their value information was not recorded during the audit.

Dr. Junz’ methodology and conclusions supplement the original presumptive values
calculated by the ICEP auditors, which as the Volcker Repqrt and.Special Master Bradfield have
made clear were based upon incomplete information. As explained in Dr. Junz’ prior
- submissions, the Contextual Report, and again herein, the revised presumptive values are
accurate because they take into consideration several fundeimental éircumstances affecting the
database from which presumptive values are calculated: (1) the context 6f the auditors’
recommendations; (2) the scrubbing process, which had a significant impact on the number of
éccourits deemed to have been “probably or possibly” related to Holocaust victims aﬁd thus on
| the average value of those accounts; (3) the new account data that has beén revealed to the CRT
,only'due to its persistent pursﬁit of information from the Swiss banks; and (4) Category 3

accounts, whose exclusion from the ICEP auditors’ average value calculation was inappropriate. -

1. The Auditors’ Recommendations in Context

At the time the ICEP audit was nearing its conclusion, the setting for the auditors had

changed significantly. The lawsuit against the Swiss banks had been settled in principle. A
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Seﬁlement Agroemeht was under negotiation, with a fixed Settlement Amount of $1.25 billion.
As a condition to executing the agreement, the defendant banks required “organizational
endorsers” to. express their support for the settlement, including indirectly the State of Israel
through the World Jewish Restitution Qrganization (WJRO), which Was one of the named
plaintiffs and had been authorized by Israel to act on its behalf.' Thus, with pressure to bring
the audit to conclusion given the impending settlement, and with the banks now somewhat less
incl‘ioed to provide the auditors with full access to their Holocaust-era bank files, the aﬁditors
wero roquired fo conclude their work in the bank archivos. As described in the Volcker Reoort;
- “After the settlemeht of the class action lawsuit in New York in August 1998, vaiss banks
coll_ecﬁvely took a more critical yi_ew of the investigation. This new critical attitude was
reflected in a desire to circumscribe the scope of tﬁe audit, to limit the cost, and to obtain

~ agreement on an early fixed date for its completion.”"

The auditors had not been focusing upon the values of the accounts they were
examining, as detailed in the Volcker Report itself and as Special Master Junz previously has
explained. Rather, their mandafe was to deterfn_ine which of tho approximately 4.1 million still-
existing Holocaust-ora Swiss bank accounts “probably” or “possibly” belonged to victims of tho
Holocaust, and so should be su‘oj ect to restitution. A more accurate determination of the account |
values, and the incorporation into the claims process of a great deal of other information about

the accounts, was expected to come later as more and more data were revealed.

16 See September 10, 1995 Letter from then-Israeli Prime Minister Yitzhak Rabin to Edgar M.
Bronfman, then-president of the WJIRO, stating that as President of the WJRO, Bronfman
“represent[ed] the Jewish people and the State of Israel” with respect to issues “of restitution of
.}Igewisg %ssets deposited in Switzerland....” The letter is annexed to the Volcker Report as Appendix

, at A-3.

' Volcker Report, Annex 3, at ] 65.
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In establishing a claims process for those accounts for which valuation information
had been destroyed or appeared to be unavailable based upon the auditors’ reports, two options
~were available: to deny the claimants restitution even though the data was missing through no
fault of their own, or, instead, to move forward with péyment even with (albeit) incomplete
information. Other Holocaust-related claims programs have taken the more restrictive approach,
and have been unwilling to proceed with payment to Holocausf victims and heirs in the absence
of a complete documentary record demonstrating precisely what the asset wés worth and where

that asset ended up. As Special Master Bradfield describes:

With the task assigned to CRT II [i.e. the Court-supervised
CRT process the followed approval of the Settlement Agreement]
of return to the members of the Deposited Assets Class the account
values in Swiss banks that account owners or their heirs were not
able to claim [after the Holocaust], and faced with numerous cases
involving an account with a known Holocaust victim account
owner and recognized heirs of that account owner, but with an
unknown account value, a decision had to be made whether to
withhold all compensation in the absence of knowledge about
account value, or to establish an objective standard that can be-
-used as a substitute for the value that was actually placed in the
account by the account owner but is unknown today. Based on the
recommendation of ICEP, Mr. Volcker and 1, in our capacity as
Special Masters, recommended the latter course to Judge Korman.
This was a path breaking decision as all previous account

restitution had been based on bank established account values.”'®

Thus, on the issue of valuation and a variety of other matters, the Court has taken
into consideration the unique circumstances of the Holocaust and has permitted claimants to rely
upon favorable inferences in the absence of a complete documentary record, as warranted under

United States law."

18 Bradfield Letter, at 2.

" In re Holocaust Victim Assets Litig., 319 F.Supp.2d at 316-321 (discussing adverse inference).
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With regard tb abcounts with unknown values, this meant that “proxy” values would
be used to determine the award amounts. These proxy values were integrated into the CRT
Rules as presumptive values so that the claims process could get under way, but they were never
set in stone as “true” averages. As noted previously, the Volcker Committee anticipated that the

claims prdcess would reveal and incorporate additional useful data.

2. The current presumptive values are based upon a data set that
included accounts that have long since been deleted from the database
during the scrubbing process, which was supervised by the ICEP
auditors. ’ '

Thioughout the period in which the average values were originally calculated so that
. the claims process could move forward, the; Swiss banks were continuing to press for elimination
of many accounts identified as “probably” or “possibly” to have belonged to Holocaust victimé.
This was the so-called “scrubbing” process, described by the Court in its 2004 opinidn on the
banks’ behavipr, addressed by Special Master Junz in her reports, and summarized in the
Contextual Analysis. Special Master Junz previously explained p_récisely why scrubbing

- produced differences in account values, but it bears repeating again.

To reiterate exactly what “scrubbing” means and why it is so important: the
scmbbiﬁg process reduced the numb,er of accounts deemed “probably” or “possibly” to have
belonged to Holocaust victims by approximately 18,000 accounts. From the 53,886 accounts
described in the Volcker Report, only 36,131 remained by the time the claims process began.
These approximately 36,0.00 accounts were consolidated into an Account History Database
(“AHD”), which was turned over to the CRT and against which claims are matched during the

claims process.

-11-
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Significantly, however, the presumptive values set forth in the CRT Ruies are based
on the average of known value accounts among the approximately 54,000 accounts that were
identified prior to the scrubbing process, and not on the averages of known value accounts
contained in the 36,131 accounts that remained affer scrubbing and that were then compiled in

“the AHD. In other words, the current presumptive values are derived from a set of data that the
auditors themselves thereafter changed. Again, approximately 18,000 of the total 54,000
accounts -- one third of the data -- were eliminated during the scrubbing. If the accounts that
were eliminated were distributed randomly in the total population, their ‘eliminalltion would not
necessarily have affected the averages. However, the accouﬁts were not eliminated randomly.
Specifically, of the 17,826 accounts eliminated, 12,854, or 72%, were accounts of known value.
Their removal decreased the percentage of known value accounts in all categories from a pre-
scrubbing 44% to a post-scrubbing 29%. Moreover, of the 17;826 accounts that were scrubbed,
16,029 (90%) were Category 3 accounf‘s.zo It must be clear even to. those non-versed in statistics
that this nbn—random elimination of approximately 18,000 accounts from a total of
approximately 54,000 accounts -- an elimination of one-third of the-data -- cannot be claimed to
have had no impact on averages or other summary measures calculated from those data. In fact,

' becagse the data were not selected randomly, the impact on averages was severe, as detailed in

Special Master Junz’ submissions.

Accounts that had been included in the calculation of the “proxy” values (that
became the presumptive values in the CRT Rules) were among those that were scrubbed (i.e.,

eliminated from the data set). Of all scrubbed accounts, 2,708 were known value accounts in

20 See Letter of CRT Secretaries General Mar 3' Carter and Dov Rubinstein to Hon. Edward R.
Korman, April 8, 2009 (“CRT Letter”), at 5-6, annexed hereto as Exh1b1t C.
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Categories 1 and 2, orv approximately 35% of the total 7,797 known value accounts considered
for the original 'presumpﬁve value calculation.” In other words, even though 2,708 accounts, or
épproximately 35 percent of the known value Category 1 and 2 accounts, were eliminated from
the AHD as part of the exercise which decreased the number of accounts from 54,000 to 36,000,
their values continue to be reflected in the presumptive values in use today. The averages

therefore no longer accurately reflect the accounts that actually remain in the AHD.

'The impact on the presumptive values speaks for itself. As the following table
indicates,” had the auditors calculated account averages based on the actual AHD delivered to
the CRT at the start of the claims process -- which contained approximately 36,000 and not
54,000 accounts -- the presumptive values recommendations would have varied for every type of
account, even before any adjustments subsequéntly recommended by Special Master Junz to
correct for the erroneous exclusion of Category 3 data and to incorporate the new account

information revealed during claims review.

Savings/Passbook Accounts” 830.00 842.56
 Unknown Account Type 3,009 3,950.00 1,527 1,413.91
Custody Accounts 397 | 13,000.00 | 373 19,876.48
Demand Deposits =~ - 2,461 2,140.00 2,368 1,693.60
Safe Deposit Boxes . 42 1,240.00 14 7.240.28
cher.Accouhts- T 88 2,200.00 8 4,578.91
TOTALS | 7,797 ' 5,089

2! Junz Response, at 4.

22 CRT Letter, at 6.
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Most significantly, the presumptive values for custody accounts -- which constitute
two-thirds of total payments to date” -- would have been set at approximately SF 20,000 rather

than the SF 13,000 in use today.

Dr. Mullin ébsewes that the “original ‘presumptive values’ were determined by the

: ICEP based upon a sample of 7,797 accounts with known values. The Junz Recommendation is
based upon a sample of 6,945 accounts with known values in the AHD-plus.” Dr. Mullin further
states tﬁat “[n]o explanation is provided for why the AHD-plus sample contains 852 fewer

~ accounts than the ICEP sample.”

However, as Special Master Junz has explained, and as the above chart further
demonstrates, the number of known-value accounts decreased by 35% after scrubbing (from
7,797 to 5,089), so that the number of known-value accounts studied by Special Master Junz
(6,945) actually is greater than the number of such accounts available to the ICEP auditors in the
post-scrubbed database. Special Master Junz’ recommendétibns are baéed upon 6,945 known
v.alue accounfs in the AHD-plus, which includes some 1,856 addiﬁonal values not included in thé
original calculations.” These additional values, as detailed in her reports, are essential additioné |
to the incomplete data set that was initially used to calculate the current presumptive values, and

are described in more detail below.

The number of known value accounts, by account type, and their average values is
shown in the table attached as Appendix One to the CRT Letter of April 8, 2009. As the CRT

Letter explains, the table summarizes the progression of the number of accounts and their

# Junz October 10, 2008 Report, at 3.
2 Mullin Declaration, q 17.

»  Junz Response, at 4-5.
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- average value from the ICEP calculation through Special Master Junz’ recommendations. The
table shows the number and averages for pre-scrubbing Category 1 and 2 known value accounts
(as calculated by the auditors and reflected in the current presumptive values); for post-scrubbing
Category 1 and 2 known value accounts (reflecting the elimination of accounts durihg the |
scrubbing process); for post-scrubbing Category 1, 2, and 3 known value accounts (including
Category 3 but not any additional accounts identified by the CRT); for paid known value

accounts (not including known valué accounts that have yet to be awarded); and for post-
scrubbing Category 1, 2, 3, and 5 plus known value accoﬁnts (the so-called AHD-plus, upon
which Spécial Master Jimz.’ recommendations are based). The final column shows Special

- Master Junz’ presumptive value recommendations.”

3. The current presumptive values are based upon a data set that
omitted accounts and account values that have been revealed during
the claims process and that were unavailable at the time of the ICEP
audit.

Soon after her appointment as Special Master on April 14, 2004, Dr. Junz noted the
discrepancy between accounts awarded at known value and those awarded at presumptive
value.”” Her analysis made clear that the claims resolution process was revealing significant
information about the value of the accounts contained in the AHD, precisely as anticipated by the -
Volcker Commiﬁee and the ICEP auditors. This information has been added to the AHD to “fill

in the blanks” contained in many account files.

% CRT Letter, at 7 and Appendix One.

27 See Junz Presumptive Value Memorandum of March 21, 2006, at 1.
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In the normal course of its review of each and every account in the (post-scrubbed)
AHD that matches a claim, the CRT examines not only the files prepared by the auditors in
connection with the account, but also the underlying bank records. This process, while time-
consuming, also has been highly worthwhile, because the CRT has been able to obtain a great
‘deal of information about the accounts that was not made available in the truncated auditors’

reports.

Critically, for purposes of the presumptive vahie analysis, the CRT has learned time
and time again that many accounts reported by the auditors without any value information
actually can be valued once the bank records are fully examined. As has been previously
explained, “more than one half of the accounts awarded under CRT II that were reported in the
original AHD as having no known balance were found bJ; the CR T in the course of its award

_ determination to have values after all. "

The impact of this information cannot be overstated. What this means is that the
data set that the auditors used to calculate presumptive values was both over-inclusive (in that it
confained 18,000 accounts that subsequently were eliminated during the scrubbing process), and
under-inclusive (in that it reported no values for accounts that, thanks to the diligence of the
Special Master and CRT, actually have been found to have measurable values, and it omitted
other accounts with values that have since been located). Obviously, if accounts originally were
reported as of “ﬁnknown” Value? fhey would not hav¢ been considered by the auditors when they
estimated the original presumptive values; by definition, only known-value accounts went into

the auditors’ calculations. But if the unknown value accounts did in fact have identifiable values

28 Junz October 10, 2008 Report, at 7 (emphasis added); see also Junz Response, at 7.
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-- as indeed many did, the claims process has shown -- then a presumptive value calculation that

did not include these values could not have been accurate.

The number of account values reported during the ICEP audit varied by audit firm

' énd by bank. A review of the number of values reported by firm reveals that, in particular,‘
Arthur Andersen, which audited Credit Suisse, did not have access to all of the data that have
since become available and so did not report account values for several hundred accounts that the

claims process since has shown did, in fact, have values. As set forth in the CRT Letter:

[O]f the 23,509 known value accounts in the pre-scrubbed
data set of approximately 54,000 accounts, only 8,715 accounts, or
37%, had been reported by Arthur Andersen. Of the 8,715 known
value accounts reported by Arthur Andersen, only 1,290, or less
than 15%, were reported as Category 1 or 2 accounts and therefore
included in the calculation of the average values. - This is
particularly striking because Credit Suisse was the largest Swiss
bank during the period between 1933 and 1945. This means that
the vast majority of account values from Credit Suisse were not
considered when the current presumptive values were calculated.
Moreover, of all 8,715 known value accounts reported by Arthur
Andersen, 8,382 or 96%, were reported as accounts of unknown
type, rather than as custody accounts, demand deposit accounts,
and so forth. These numbers strongly suggest that the limited
information made available to Arthur Andersen during the audit
caused that audit firm to significantly under-report the number of
known value accounts in Categories 1 and 2. The lack of complete
data also resulted in Arthur Andersen’s inability in many cases to
correctly identify the type of account reported, which necessarily
impacted the calculations upon which the current presumptive
values are based. ?

The post- scrubbmg numbers are even more revealing. Although 5,089 accounts of
the 36,131 post—scrubbed AHD were reported to have had values, and Arthur Andersen reported

14,837 accounts, or 41% of the total accounts in the AHD, not a single one of the accounts that

¥ CRT Letter, at 8-9.
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Arthur Andersen reported was reported with é known value.® But the claims process has since
revealed that a great many of these accounts do indeed have known values. Of the 1,442
accounts paid to date that were reported by Arthur Andersen (excluding sub-accounts), the CRT
vhas found \.zalu'es for 457 accounts, or approximately 32%. If this rate is extrapolated to the total
-number of accounts in the AHD reported by Arthur Andersen (again, 14,837), one would expect
to find 4,748 account values reported by Arthur Andérsen (14,837 accounts times 32%). Instead,
as noted above, Arthur Andersen reported no account values.”! “By contrast, Price Waterhouse
(PW)', which audited UBS and its predecéssors, reported a total of 12,779 accounts, or
approximately 3'5% of the post-scrubbed AHD. PW reported values for over 45% of these

accounts.”?

Special Master Junz has offered an explanation for the auditors’ -- mairﬂy Arthur
Andersen’s -- inability to report complete information about the audited accounts: she has
observed that the auditors had a “difference[] in focus”™ as comparéd with the CRT.
Specifically, “the focus of the audit was on the discovery of the relevant accounts, and the
recording of balance values and type of account information, though important, was not the

primary objective, especially given the prevailing time and expenditure constraints.”* Thus,

% CRT Letter, at 9-10. While some Arthur Andersen accounts in the AHD did include a value,
none included a corre(sipondlng value date that would enable a 1945 value to be calculated.

- “Without a corresponding date for the reported account balance, there is insufficient
information to determine the historic value of an account. For example, a savings account
with a balance of $500 absent withdrawals, would have a much higher value today if that
balance date was as of ten years ago rather than as of yesterday, due to accumulation of

interest.” Id,at9 n.11.
' CRT Letter, at 9-10.
32 CRT Letter, at 10.

*  Junz Response, at 7; see also Junz Presumptive Value Memorandum of March 21, 2006, at 2; Junz

Updated Memorandum of May 14, 2007, Appendix 1, at 1.
* Junz Response, at 7; see also Junz Presum‘;)tive Value Memorandum of March 21, 2006, at 15;
Junz Updated Memorandum of May 14, 2007, Appendix I, at 3.
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whereas the auditors were concentrating upon whether an account probably or possibly had
belonged to a Nazi victim, the CRT in the normal course of award determinations scrutinizes the
bank files to resolve a variety of other questions, including, among others, the type of the
account, and its value. Clearly, the type and depth of the account information recorded by the
auditors varied from audit firm to audit firm. Because the CRT only has access to accounts that
match to claims, and only enters value information on accounts in the AHD following a close
review of the account files that takes place during the claims resolution process, it is impossible
to know all of the missing account values that were not captured by Arthur Andersen and the
other auditors.* Nevertheless, the fecord today is far more complete than it was at the time of
the ICEP audit. It is therefore entirely appropriate to inclﬁde in the presumptive value analysis
valuation information that was missing from the work product delivered. by the aﬁditors, but

readily available in the underlying documents.

The CRT’s review of the underlying bank records made available with the auditors’
reports not only has revealed account values that were not reported by the auditors, but “also has
revealed additional accounts owned by the same account owner (referred to by the CRT as ‘sub-

- accounts’) that were not reported by the auditors and thus not included in the AHD. To date, a

*  To the extent that Arthur Andersen’s work was incom%lete, the Court previously has taken

note of the limitations imposed upon, or accepted %y the auditors in conducting the ICEP
audit. See In re Holocaust Victim Assets Litig., 31 F.Supp.2d at 324 (“After completing two
rounds of this ‘scrubbing,’ the auditors decided that of the 54,000 accounts previously
identified, there were only 21,000 accounts that ‘probably’ belonged to Nazi victims, and
15,000 accounts that ‘possibly’ belonged to Nazi victims. The auditors arrived at this

- conclusion even though they were theoretically searching for the same excluding
characteristics as _thely had sought when employed by the Volcker Committee”); see also id.,
at 320 (“As an initial matter, the historical conclusions of the Volcker Committee must be
understood in context - they were made by auditors who were seeking to identify accounts
related to Holocaust victims. It was an ‘exhaustive, detailed, independent search for victim
accounts’ [citation omitted]. Indeed, I have written that the Volcker Committee represented
‘what is likely the most extensive audit in history.” In re Holocaust Victim Assets Litig., 105
F.Supp.2d at 151. Yet that is precgse‘lly what it was - an audit ltrl)erforrned by accountants. -
Their conclusions regarding historical fact merit less weight than those of the Bergier
Commission™).
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-total of 531 of these so-called sub-accounts have been awarded.”* Many of the bank records
evidencing these additional accounts also contained information concerning the value of these
accounts, and these have been considered in calculating the new presumptive value

recommendations.

As to the process by which the CRT has discovered this missing informaﬁon, one
further point needs to be stressed. The CRT’s unearthing of additional account data has taken
pléce as part of the CRT’s routine review of bank files connected to all accounts potentially
matching to claims, not just for those accounts that appear to be of higher value. The CRT looks

-at all available bank records in the normal course of its review of every sihgle potentially
awardable account to which the CRT has been given access. This p:océdure is not new. Rather,
it was envisioned from the outset that this mechanism would be a regular part of claims
processing -- even by the banks. As a condition to the Court’s approval of the Settlement.
Agreement, the banks agreed that they would “provide reasonable access by claims personnel to '

| the consolidated database [AHD] and to ICEP audit files prepared in connection with such
accounts.”™’ This review process of bank files connected to potentially matched accounts has

- nothing to do with “voluntary assistance,” which is a sepérate procedure (more fully discussed

below).*

As to the other methods by which the CRT has obtained additional information on

the accounts in the AHD -- archival research, evaluation of claimant information, and “voluntary

% CRT Letter, at 10.

7" See Memorandum to the File, August 9, 2000, ] B(2).

38 “Voluntary assistance” is a process distinct from the CRT’s routine review of underlgying bank
records in connection with all potentially matched claims. See Junz Response, at 8, n. 5; C
Letter, at 14. In any event, as more fully discussed below, “voluntary assistance” does not adversely

impact the data set (see infra).
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: assistance"’ -- these information-gathering methods similarly have not been “biased toward high-

-value ac‘coun’cs.”s9 The CRT does not “favor” claims which appear to be of higher Valﬁe. In fact,
the CRT has no way of knowing the value of any given account until it examines the claimant’s

~ submissions and then performs additional research; including review of the underlying bank

records as well as a variety of other sources.

As Dr. Junz points out, while claimant data has augmented the CRT’s data, the bulk
of the CRT’s new informaﬁon about the .accounts actually has come from the review of
underlying bank documents as described above. In fact, the AHD has been augmented with 745
known-value accounts not included in the AHD (pre-scrubbed or post-scrubbed), just from

* studying the bank records alone.*

The CRT also makes extensive use of data from European archives. “Based upon
archival research, the 2005 publication alone included the names of account owners of 906
additional accounts beyond those contained in the original AHD (pre- or post-sbrubbed): 354
accounts from German and Austrian archival sources (primarily consisting of asset registrations
filed pursuént toa 1938 Nazi decree); and 552 accounts from records from the Swiss Federal
Archive. These accounté are only a portion of the additibnal accounts documented in archival
sources that were added as appropriate to the AHD. As true for the underlying bank records,
many of these archi\}al documents evidencing these accounts also contain value information, and

this information has been used to calculate the new presumptive values.”*' As Special Master

¥ Mullin Declaration, § 9.
4 CRT Letter, at 8.

4 CRT Letter, at 10. See also id, at 7 n,8 (“It was expected that the CRT would identif
awardable accounts not identified during the ICEP audit. Thus, Article 22(3) of the Rules
Governing the Claims Resolution Process states: ‘Notwithstandin }imor provisions, the CRT

may make an Award in a case in which the Claimant plausibly esta ishes a right to an
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Junz explains, although the data are new (as compared to the information the auditors had on
hand), these data were generated in the same manner as the information already contained in the

ICEP database.”

A single case may show more clearly the type of information that was not part of the
ICEP auditors’ review but was revealed during the claims process and utilized by Special Master
Junz in her reexamination of presumptive values. In a decision dated November 18, 2004, the
Court approved an award to the accounts of Liselotte Lohner and Eva Léhner in the amount of
US $2,127,372.88.% In that case, the Claimant identified the Account Owners as the young
children of her mother’s sister and her husband, Fritz Lohner. According to research conductedk
by the CRT, in the 1920s, Fritz Lohner was one of the most sought-after lyricists and writers in
Vienna. Later, he teamed with the well-known composer Frani Lehar, with whom he wrote
several operettas, including “Das Land des Léchelns” (“The Country of Smiles™) (1929). The
copyright for these musical successes made Léhner a millionaire. Lohner was also the author of
“Freunde, das Leben ist lebenswert” (“Friends, life is worth living”), which became one of the

most popular songs in Germany in the 1940s.

On March 13, 1938, immediately after the Anschluss, Lohner was arrested and

interned in the prison on Elisabethpromenade in Vienna. On April 1, 1938 he was deported in

(Footnote Continued from Previous Page.)

account that falls within the CRT’s jurisdiction but which, for whatever reasons, was not
identified during the ICEP 1nvest(11gat10n and therefore cannot be subject to Matching and/or
Research.” Such accounts are added to the AHD by the CRT and are tracked for internal
reporting purposes in categories labeled 5 and above, depending upon the source of the
information that documents the existence of the account™).

“ Junz Response, at 8.

® See In re Accounts of Liselotte Lohner and Eva Lohner, available at www.swissbankclaims.com and

www.crt-ii.org.
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the “Prominenten-Transport Nr. 1” (the first transport, specially reserved for prominent persons)
to the concentration camp at Dachau. In September 1938 he was deported to Buqhenwald.
There, he wrote, togefher with the composer Hermann Leopoldi, the “Buchenwald March,” ,
which was played every morning during the prisoners’ roll-call and as they marched to work.*
In céptivity, Lohner continued to hope that his former friend and colleague, Fritz Lehér, would
help secure his release. Instead, Lehar quiékly adapted himself to the new political situation, and
developed good contacts with the Nazi party. In 1940, Lehar celebrated his seventieth birthday
in the Vienna Opera by conducting, in the presence of Adolf Hitler himself (who listed Lehar as
one of his favourite composers), “Das Land des Ldachelns.” The name of the operetta’s co-writer

and Lehar’s former friend was conveniently dropped from the program.

In 1942, Lohner’s wife Helene, their two yoﬁng daughters, and Helene’s mother
were deported to Minsk, where they were killed. In 1942, Fritz Lohner was deported to
Auschwitz-Monowitz, where he was a slave laborer building a factory for IG Farben. One day,
five directors of IG Farben saw Fritz Lohner working too slowly, and commented that “the Jew

there could work faster” (“Der Jude da konnte auch schneller arbeiten), which proved to be his

“ "Q Buchenwald, ich kann dich nicht vergessen, Oh Buchenwald, I cannot forget you,
weil du mein Schicksal bist. Because you are my destiny
Wer dich verlief}, der kann es erst ermessen, Whoever leaves you, only then can he measure
wie wundervoll die Freiheit ist! " How wonderful freedom is!
O Buchenwald, wir jammern nicht und klagen,  Oh Buchenwald, we do not moan or complain
und was auch unser Schicksal sei, And whatever our fate may be
wir wollen trotzdem ja zum Leben sagen, We will still say Yes to life,
denn einmal kommt der Tag, da sind wir frei.” Because someday we will be free!

See www.sfb.de/fernsehen/kulturreport/o30204_5.html (last visited October 23, 2004). See also “Reich

Refugee Hails U.S. Soil Wltfgl Kiss; Vienna Comedian 9 Months in Nazi Camps,” The New
York Times, March 21, 1939, at 8. The article describes the arrival of Harmann Leopoldi in
New York in 1939. The article quotes Mr. Leopoldi: “The worst thing about the camps is
that nobols?r knows what is gom% to happen to him. While I was in the camps I composed a
work -- ‘March for Prisoners.” The words were written b% another prisoner, Dr. Fritz Beda
[an alternate name for Lohner], who was the librettist for Franz Léhar.”
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death sentence. A Kapo (a leader of a work unit) beat Fritz Lihner to death on December 4,

1942, His official cause of death was listed as old age (“Altersschwdche”).

The auditors reported four accounts held by Liselotte and Eva Lohner at three banks:
two accounts reported by Arthur Andersen at Credit Suisse, one account reported by KPMG at
the former UBS, and one account reported by KPMG at the former Eidgendssische Bank
* Beteiligungs- und Finanzgesellschaft (“EIBA”). The two accounts reported by KPMG were
reported as Categdry 1 accounts, with account values, but the accounts reported by Arthur
. Andersen Were reported as Cétegory 3 accounts, without values. Although the victim |

information was the same for all accounts (spe_ciﬁéally, the asset declaration in Fritz Lohner’s
1938 census documents mentions both the Credit Suisse accounts and the EIBA account), the
account at the former EIBA was reported as a Category 1 account and its Vélue was used by the
| auditors in calculating'the averages, but the accounts at Credit Suisse were reported as Category
3 accounts.~ Thus, even if values had been reported for those accounts, they would have been
‘excluded from the auditors’ average calculations, and would continue to be excluded from the

calculations of averages if Dr. Mullin’s argument prevailed.

Moreover, by examining the 1938 asset declaration filed by Fritz L6hnér, the CRT
was able to discern the value of these two Credit Suisse accounts, which was missing from the .
Arthur Andersen files. Further, upon review of the bank records, the CRT identified an
additional account held at the former EIBA that had a value recorded in the bank records. The
value of fhis account, as well as the other accounts, was also contained in Fritz Lohner’s 1938

asset declaration.” Although this information was missing from the auditors’ files handed over

" In re Accounts of Liselotte Lohner and Eva Lohner.
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to the CRT at the start of the audit, the CRT was able to “fill in the blanks” and award the
‘accounts. Special Master Junz used these known account values, among others, in reevaluating

the auditors’ original presumptive value calculations.

With regard to Dr. Mullin’s statement about the alleged bias in claimant-provided
documents -- that “[c]laimants produce account information only if (a) they possess the data and

(b) they are motivated to do so™*

-- many claimant awards (all available on the Internet) actually
reflect the opposite. They are based upon evidence of Holocaust-era Swiss bank accounts
- contained in letterheads of businesses, or upon documents showing accounts opened by refugees

. who entered into Switzerland. The average value of these awards is well below, not above, the

average value of all awards paid to date.”

Dr. Mullin’s observation abbﬁt_the motivations of claimants to Holocaust-era assets
is not borne out by the CRT claims process. Certainly Dr. Mullin cannot mean to suggest that
claimants file claims solely for the money, but unfortunately that is what he implies when he
states that “[g]iven the economic incentive for holders of high-value accounts to produce
documentation of these accounts (i.e., large financial gains), the identification of many additional

-high-value accounts is not sufprising. Similarly, given the lack of any economic incentive for
holders of low-value accounts to produce documentation of those accounts (i.e., no ﬁnancial

gain), the relative absence of additional low-value accounts is not surprising.”*

- % Mullin Declaration, at q 10.
7 See Junz Response, at 7 (“The documents submitted more often than not often evidence only
minimal amounts on deposit, certainly less than the average award amount”).

“ Mullin Declaration, at 9 10.
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In a decade of interacting on a daily basis with Holocaust survivors, the CRT has
understood that what the claimants are seeking is the recognition that during the Holocaust,
something was stolen from them and never returned. The amount of the award is almost beside
the point.”” As the Claimant in the Lohner case described above so poignantly wrote in her
Initial Questionnaire, which served as her claim: ““How can one tell .fhese tales of horror in
these short explanations?” She wrote that she lost many relatives in the Holocaust, and that of
particular concern to her were her maternal grandmother, who lived with Helene Léhner and the
Claimant’s two cousins, Whosg father was Fritz Lﬁhnef. The Claimant wrote that her
| grandmother and Helene, Eva, and ‘Liselotte-‘Lﬁhner “disappearéd in the middle of the night, and
with all attempts to locat_e them, to date I do not know how they'died, or wh.ere,v and what

happened to all their possessions.” In a letter of appreciation, the Claimant later wrote:

On behalf of my cousin ... and myself, I wish to exten[d]
my gratitude for your help in bringing this case to conclusion.
Many thanks for the endless hours of research necessary to access
these dormant accounts of our dear little cousins who perished at
the age of 11 and 13 yrs. due to the cruelty of monsters. Thank
you for persevering, in spite of hitting many dead end roads, which
resulted in this large award. With mixed emotions, we are so very

-grateful. Please keep up your wonderful work.* '

Another element of the contention that the reevaluated account data are biased

upward is the claim that when the data were initially assessed, they were already skewed toward

* See, e.g., Jane Schapiro, “A longing to be heard and understood - Acknowledgment is the first step

toward establishing a human connection,” Christian Science Monitor, March 2, 2009 (“What the
Swiss bankers failed to realize was that even something as everyd%y as a bank account offers
testimony to another’s existence.”); see also Junz Response, at (“[T]he motivation for
claimants with accounts of what [Dr. Mullin] considers ‘low’ value content may be much
stronger, because the award of an account even at minimum value may be sufficient to
significantly improve claimants’ quality of life. I can attest to this personally based on
correspondence’ from successful claimants, who with the proceeds could aid’in the college
education of a grandchild or afford a higher grade assisted-living accommodation than was
previously possible™). '

‘ " Claimant letter, December 30, 2004 (on file with the CRT).
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higher value accounts, because the ICEP data did not cénsist ofa random sample since all
accounts under SF 250 were excluded.”! Initiaily, if this statement in fact were accurate, then to
the extent that there was any objection to the exclusion of accounts under SF 250, it was not
raised when the original presulhptive values were adopted in 2001. It is unclear why Special
Master Junz’ analysis would be any less accurate than the auditors’ when the same low-account

data allegedly have been excluded from both sets of presumptive value calculations.

However, Dr. Muﬂin’s statement in fact is not accurate. As detailed in the Volcker
Report, not all accounts under SF 250 were excluded, only “small-balance savings accounts
under SFr. 250, which evidence indicated were not typically held by non-residents of
Switzerland.”** There are five other categories of accounts in addition to “savings accounts,”
none of which excluded accounts under SF 250: demand deposits; custody accounts; safe

deposit boxes; unknown types of accounts; and accounts classified as “other” types.

In any event, as the Volcker Report makes clear, the savings accounts were not
excluded because of their small balances, but because the evidence indicated that they most
likely were held by Swiss residents rather than Holocaust victims. In fact, savings accounts with
small balances that have a mbre likely relationship to Holocaust victims were not excluded.
Thus, despite this “exélusion,” a total of “508 of the total 3,258 known value savings accounts,
or 16%, containéd in the (post-scrubbed) AHD had reported values of SF 250 or less. Of these
- 508 savings accounts with a known value below SF 250, 465, or 92%, are in Category 1, 2, or 3,

and their values are therefore included” in Special Master Junz’ average value calculations.” In

' Mullin Declaration, at q 7.

2 Junz Responsg, at 5, citing Volcker Report, Annex 3, §40.
$ Junz Response, at 5; CRT Letter, at 14.
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any event, of all six account types, the average value for savings accounts is the lowest, despite
the small savings account exclusion. These considerations make it clear that contrary to Dr.
Mullin’s assertion, the partial exclusion by ICEP of small savings accounts did not bias the

average value of that account type upward.

Finally, with respect to “Voluntary Assistance,” the data the CRT has obtained from
the defendant banks via this mechanism has not skewed the results. Initially, it should be noted
that there appears to be an implication that the CRT’s pursuit of Voluntary Assistance is
somehow inappropriate. To the contrary; it is in accordance with the Court’s directives in
approving the Settlement Agreement. The Court made it clear from the very outset that the
banks’ cooperation in good faith with the claims process has been a condition to their obtaining
releases under the settlement.”* Subsequently, the Court-approved Second Memorandum to the
_ Files, which resolved post-settlement litigation concerning the bank accounts, specifically.

' recognized‘ that “Voluntary Assistance” was to continue as part of the resolution of Deposited

Assets claims.”

As described above, when resolving a claim to an account, the CRT examines not

~ only the files prepared by the auditors in connection with the account, but also the underlying
bank records. In many cases, these bank records are inconﬁplete. The incomplete records make
it especially difficult to determine the identity of the account owner, and this has prompted the

majority of the requests for Voluntary Assistance (which are simply requests to the defendant

% In re Holocaust Victim Assets Litig., 105 F.Supp.2d at 158.

55 See Second Memorandum to the Files, June 10, 2004, § 3(¢); see also Memorandum to the File,
August 9, 2000, § B(3).
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banks to provide the CRT with any additional data that the bank files may contain about

particular matched accounts, beyond the data collected as part of the audit). |

The missing bank records also often contain information about the account itself,
including its type and value. It was clear in the course of the audit that these additional records
could become available, and the CRT was instructed by the auditors to ask fof such records in
specific sorts of cases in which the auditors determined a likelihood, based upon the source of
the record they had accessed, that additional records exist. In fact, PW incorporated a standard
memorandum to file regarding “additional documentation potentially located in the Bank’s
corresponding account file folders™ in a significant number of the accounts it reported. The

memorandum points out:

PwC performed a sample test of folders not presented by
the Bank during the “scrubbing” process to ascertain the volume of
additional documents found by the Bank. Based on that sample
test, the Bank folders contained additional documents for over 50%
of the accounts in Categories 1 ~ 4. These documents included,
inter alia, account holder signatures, addresses and deposit
amounts. In cases where the account in Cat 1 — 4 was froma
Bank-prepared database..., the Bank, in most cases, found the

~ original document used to support the account.

PwC would recommend that if the CRT-II reviews this
folder during the Claims Adjudication process, it should request
from the Bank to have access to any additional documents located
in the corresponding Bank files.*
Indeed, these were precisely the types of cases for which the CRT requested
Voluntary Assistance from UBS, and for which, in turn, UBS responded in several hundred cases

with additional documents that led not only to better identification of account owners but also to

a better understanding of the account type at issue, its contents, and disposition.

6 CRT Letter, at 15; Junz Response, at 9.
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With regard to Credit Suisse, Voluntary Assistance was “less forthcoming.””’

However, eventually Credit Suisse did provide additional underlying account documents that
were originally not contained in the auditors’ files. Such documents iﬁcluded custody account
identification cards (“Leitkarte”) and custody account pértfolio holding cards
(“Depotvalorenkarten”) for each security held within custody accounts held at certain branches
of the bank, and which provided account value information for over two hundred accounts.
These documents were not included in the original ICEP files because of an input error regarding

the source of the documents, in other words, an oversight.®

Dr. Mullin asserts that current presumptive values already “overpay” account
owners, and therefore criticizes the CRT’s incorporation of the additional account information

“provided by Credit Suisse only last year:

... Thus, more than half of these accounts received
compensation in excess of their frie (emphasis added) account
value. Furthermore, if the Junz Recommendation were adopted,
the “presumptive value” for these 118 accounts that have already
received compensation in excess of their established value would
be increased by an additional SFr. 18,000...”

In fact, based upon evaluation of the bank records to which the CRT has access, the
Court has made it clear that bank information cannot be fully relied upon to provide thé true
value of an account given the well-documented behavior of the banks not only in destroying
information, but also in deducting fees and other charges from accounts. The Court accordingly
determined that the CRT in awarding accounts of unknown value or of a value below the

presumptive value for the type of account in question would award that presumptive value (Art.

7 CRT Letter, at 15.
# Id,at 16.
** Mullin Declaration, at 9 12.
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29 of the “Rules”). Therefore, Dr. Mullin’s definition of the “true” and “established” value of an

account differs fundamentally from that determined by the Court.%

Dr. Mullin’s analysis of the “mean” versus “median” similérly requires further
scrutiny. As Dr. Junz explains in her March 31, 2009 response, with regard to the distribution of
the data in the AHD-plus, Dr. Mullin comments in the abstract on their likely shape, even though
Dr. Junz reported in her October 10, 2008 analysis that there is a log normal distribution, skewed
to the right. Table 1 in Dr. Jupz’ October 10, 2008 report provides these statistical properties.
Though the standard deviation is not shown in the Table, as Dr. Junz reports, it was calculated
and used in combination with the skewness co-efﬁcient to determine “outliers,” i.e., observations
the inclusion of which in the calculation of the averages would have had an unduly large effect.
This tfeatment of “outliers” thus moots the example Dr. Mullin presents of the dramatic effect a

single high-value observation can have on the mean of a data set.”

Dr. Junz explains that the key issue is what the distribution of the missing data looks
like as compared to the distribution of the known data set. If itis believed thatv the data are a
random sample of the total uhiverse, “then there is no reason to think that the mean will be
biased. In other words, if we assume‘that the missing data will have the same profile as the data
we have on hand, it is proper to use the mean. If, however, we believe that we already have
captured most of the high-value observations, then the median will provide a better
approximation of the missing data. Conversely, if the lower value observations are

overrepresented in the available data set, the median will wildly understate the true situation

80 See Junz Response, at 10-11.

' Junz Response, at 13.
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regarding the missing data.”® Dr. Junz’ analysis has shown that “it is more Vlikely that higher
value accounts were missing from ICEP’s data in Categories 1, 2, and 4 than that lower values

~ were missing from Category 3. Nevertheless, as one could not equally conclusively determine
fhe shape of the missing data population, it was thought‘ ohly prudent to assume that missing data
would be randomly distributed with respect to the kﬁown data. In either case, the use of the

mean is warranted.”%

As noted above, there will never be a perfect picture of thé universe_ of accounts that
were Wrongfully denied to Holocaust victims and their heirs, because the claims process dnly has
»access' to a limited number of accounts, and to a limited amount of information about those
accounts. | However, as the claims resolution process nears its end, the data set upon which the
average bvalues can be calculated is coming as close to completion as it will ever be. There is no
reason not to adjust the data set — as the ICEP auditors already did in the scrﬁbbing process — by

utilizing values of accounts obtained during the course of the claims resolution process.

4, The exclusion of Category 3 accounts from the average value
estimates was premised upon data that no longer hold true.

As discussed at length in the December 19, 2008 Contextual Summary and in
Special Master Junz’ reports, the auditors’ decision to exclude Category 3 accounts in

-determining presumptive values was based upon data that have since changed signiﬁcantly.

62 Id
8 .
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The auditors were overly cautious in excluding Category 3 accouﬁts because they
were uncertain whether the accounts belonged to Holocaust victims. The claims process has
shown that in fact, they did. Because of the terms of the Settlement Agreement, which provides
for compensation only to “Victimé or targets of Nazi persecution,” accounts are not awarded if
'they. did not belong to Holocaust victims. However incomplete the information about the
account owners may have been at the time the auditors assessed these accounts, the claimants

- and the CRT have filled in many of the gaps. The CRT has studied all kinds of documents
concerning the owners of the accounts -- 1938 census forms, Yad Vashem records, manuscripts,
photographs, family histories, and counﬂess other records -- and the documents leave no doubt as

- to the fate of the owners of Category 3 acco}unts» that have been awarded: they were victims of

the Nazis just as were owners of Category 1 and 2 accounts. Both the raw number of the

Category 3 accounts that have been paid and the percentage of awarded Category 3 accounts

among all awarded accounts provide strong evideﬁce that all Category 3 accounts are rhuch more

likely to have belonged to Holocaust victims than assumed by the ICEP auditors.

Second, the claims pchess has further revealed that rather than the known value
accounts in Category‘ 3 missing a 1arge number of low-yalue accounts, and thus being improperly
skewed toward high—valﬁes,’ Catégories 1 and 2 may be missing a large number of high-value
accounts and thus may be improperly skewe(i toward those with low values. In other words, it
appears that a considérable number of high-value Category 1 and 2 accounts are missing frpm
the AHD because the documentation for these accounts either was destroyed, or was not properly

recorded in the audit (as described above) or has turned out to be obtainable from other sources.*

4 Junz Presumptive Value Memorandum of March 21, 2006, at 11; see also Junz Response, at 12.
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Moreover, within the actual 36,131-account AHD presented at the start of the claims
process, the percentage of known-value accounts in Categories 1 and 2 decreased significantly.
Although the ’aﬁditors were impressed by the fact that .some 70% of Category 1 accounts and
80% of Category 2 accounts had known values, these statistics were based on the pre-scrubbed
 AHD of 54,000 accounts. In reality, in the 36,131-account post-scrubbed AHD, “only 37% of

Category 1 accounts (not 70%,) and 64% of Category 2 accounts (not 80%,) had known values.”

It has been suggested that the Volcker Report indicates that Special Master Junz’
inclusion of Category 3 values is “no[t] reliable,” ‘inaccurate,” and ‘misleading.””*® However,
‘the Volcker Réport did not analyze “Category 3” accounts in connection with “presumptive
values.” The Volcker Report downplayed the signiﬁcanée of thé Category 3 accounts for a very
diffgrent reason: to tamp down possible criticism of the $1.25 billion settlement amount, which
.appeared to bé too low in light of the results of the audit when Category 3 values were taken into

- consideration.

None of thfs is new. The Court itself addressed precisely this issue in defermining
whether the settlement was fair. Although the Volcker Report indicéted, on the one hand, that it
was inappropriate to include Category 3 account values to “approximate[] ... fair current values
for accounts due victims,”(’?_the Report on the other hand also specified just how large that sum
would be if Category 3 accounts were taken into consideration. As the Court has explained:

“The significance of the report of the Volcker Committee,

which included three members appointed by the Swiss Bankers
Association, is that it provided legal and moral legitimacy to the

65 CRT Letter, at 12 (emphasis added).
8 State of Israel Objections, at 14, citing “Volcker Report, Annex 4, at 72, 75, Table 20, n. **.”

67 Volcker Report, Annex 4, 40.
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claims asserted here on behalf of the members of the Deposited
Assets Class. The findings suggest that the value of deposited
assets held by the Swiss banks could exceed the $1.25 billion
settlement amount. See Volcker Report Annex 4 9§ 41-42 & n.23.
[FN 2] Indeed, it is only the successful campaign that the Swiss
banks waged to prevent disclosure before records were destroyed,
Volcker Report { 41(b), 48, that gave rise to the legal and
practical impediments to the successful litigation of this case by
the vast majority of individuals to whom money is justly due.”

The text of footnote 2 of the Court’s opinion reads as
follows:

“This portion of the Volcker Report estimated the
present value of certain categories of accounts, in Swiss
francs, which it derived from mean and median values of
known accounts. In concluding that the total value of
accounts appears to exceed $1.25 billion, I have converted
the Volcker Committee’s figures (derived from the mean

- value of known accounts) to U.S. dollars using the currency
exchange rate in effect at the close of trading last week.
While the total estimated value of accounts derived from
the median of known accounts, as opposed to the mean
value, is less than $1.25 billion, both the mean and median
figures may significantly understate the account values for
reasons that need not be detailed here.”®

Ironically, the Court quoted from the very page of the Volcker Report that is now
claimed to stand in opposition to Special Master Junz’ decision to include Category 3 account

- data in her analysis: Volcker Report, Annex 4, page 72 (4 41-42).

Fully cognizant of the internal debate within the Volcker Committee concerning
Category 3 -- which resulted in the Committee’s relegation of the Category 3 data to a footnote --
the Court nevertheless quite deliberatély took into consideration the value of the Category 3

accounts in evaluating whether the settlement amount was sufficient. Due to the uncertain

88 Inre Holocaust Victim Assets Litig.Z 105 F.Supp.2d at 153-154. See also In re Holocaust Victim

Assets Litig., 319 F.Supl](J.Zd at 318 (estimating the value of just one component of the Holocaust-era
assets lost in Swiss banks, “forced transfers,” at “$1.7 billion in today’s dollars™).

% Inre Holocaust Victim Assets Litig., 105 F.Supp.2d at 154 n.2.
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outcome of litigation, the age of the claimants, and a variety of other facfors, the Court
determined the amount of the seﬂlemeﬂt to be acceptable. However, as shown previously, the
Court emphasized then and now that the Deposited Assets Class claims are. at the heart of the
lawsuit. Specfal Master Junz has demonstrated that these claims have not yet been adequately

compensated.

Dated: New York, New York
April 9, 2009

Respectfully s%
W% c i 67
Judah Gribetz ,
Shari C. Reig
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Helen B. Junz
P.O. Box 9564
8036 Zurich
Switzerland

March 31, 2009

The Honorable Edward R. Korman
United States District Judge
United States District Court

for the Eastern District of New York
225 Cadman Plaza East
Brooklyn, New York 11201 .

| Re: Response to the Declaration of Charles H. Mullin, Ph.D.
attached as Exhibit A to the February 13, 2009 “Objections by the State of Israel”

Dear Judge Korman:

_ I submit this response to the Declaration of Charles Mullin, Ph.D., attached as
. Exhibit A (the “Mullin Declaration”) to the February 13, 2009 “Objections by the State
of Israel” submitted in connection with the matter “In re: Consideration of Special Master
Helen Junz’ Recommendation for Adjustment of Deposited Assets Class Presumptive
- Values.”(sic). This response is also intended to relate to the considerations in Mullin’s
“declaration as they appear in the State of Israel’s document.

In his Declaration Charles Mullin seeks to review my recommendation to the
Court that the current set of presumptive values, used by the CRT to pay out awards to
accounts of unknown value, be adjusted to reflect the full data knowledge available to
CRT after some seven years of claims resolution experience. In his review Mullin states
that the underlying information provided in the set of documents relating to the
recommendation was not sufficient to form a balanced view of it. He, nevertheless, goes
on to posit a set of assertions, which then are reformulated as generally unsupported
conclusions, to show that the data underlying the recommendation are biased in-an
upward direction. ' '

Much of what is put forward as purportedly considered criticism stems from a
misreading, misinterpretation and/or glossing over of the material made available in my
various submissions to the Court on this matter, starting with a complete
misunderstanding not only of the data on which the CRT bases its work, but sadly also of
the process and the premises it is built on. Because of the deep misunderstandings of the
basic premises, I will address these first, though anyone involved in these issues should
be thoroughly familiar with them. I then will take up the individual data base- and
statistical analysis-related points set out in paragraphs 7-21 of the Mullin document.



The central point, not at all understood by Mullin is that the claims resolution
process does not, and cannot, deal with a finite set of data. As made very clear by the
Independent Committee of Eminent Persons (hereinafter “ICEP” or “Volcker
Committee”) in their Report as well as by the Court and numerous observers and analysts
of the question of Holocaust-era accounts in Swiss banks, we will never with any
measure of certainty know how many accounts and what total amounts actually are
involved. The Volcker Committee stated explicitly that what they had accomplished
sufficed to start the claims resolution process, but that a better insight into the amounts
involved would need to “await the outcome of the claims resolution process.”'
Nevertheless, a core point of Mullin’s review is that any

_ “identification of high-value data accounts would imply that the mean value
among the remaining unknown accounts has not increased, but rather has
decreased...” (Mullin, para. 15).

Mullin rests this conclusion on the example of the television game show “Deal or No
Deal,” in which there is a finite set of data, in this case a set of 26 briefcases contammg
varying amounts of cash ranging from one cent to one million dollars. In other words, in
this game show the values of the briefcases fit within a pre-fixed set of value parameters,
namely $ 0.01 and $ 1,000,000 and the value contained in each briefcase is known
(though not revealed to the contestants). Thus, there are a finite number of briefcases of
known value, so that the average value of the set as a whole never changes, though
obviously, if one of the contestants draws the $ 1,000,000, the mean value of the
remainder is much diminished. Mullin’s use of this example demonstrates his deep
misunderstanding of the claims resolution process and the data underlying both the
current presumptive values and my recommendation.

First, it should be clear that the claims resolution process is not a TV game show
with the CRT, as the presenter, masterminding the award of a fixed sum of money to
Claimants competing for a finite number of accounts, so that each award of an above
average value account, reduces the average value of the remaining accounts (Mullin,
para. 14-16). On the contrary, as stated above, there unfortunately is neither a finite set
of accounts nor does the value of the accounts fall within a known set of parameters, i.e.
our data set has no set ceiling for the value of the accounts (though, of course, there is an
agreed total in the Settlement Plan for awards to the Deposited Assets Class, which it is

‘recognized may fall above or below actual awardable amounts). Finally, not all account
values are known, in fact the majority is unknown so that the majority of awards needs to
rely on proxy values. Thus, fairness to all claimants dictates that as many of the account
information gaps, including their values, be and continue to be filled. And this i is
precisely what defines the objective of the Volcker Committee’s work.

Thus the objective of the Volcker Committee (or ICEP) and of the claims
resolution process as such has been to identify to the fullest extent possible all accounts —

VICEP, Report on Dormant Accounts of Victims of Nazi Persecution in Swiss Banks, December 1999, p.
12.



and as feasible their values - in Swiss banks that belonged to Holocaust victims and that
were withheld from their rightful owners (or their heirs), so that these assets could be
returned to them. This is not a static, but very much a dynamic endeavor. Where ICEP,
through the work of their accounting firms, provided the lion’s share of the detection
work, the search for additional accounts wrongfully retained or paid to Nazi authorities
by the banks has, as directed by the Court, been an integral part of the CRT’s workload.
Thus, what has been found and learned over the past seven years is truly additional. The
thought that each positive result of the continuous search for assets owned by Holocaust
victims, as manifested in their return to their rightful owners, is like picking a raisin out
of a cake so that, if a large raisin is picked — i.e. a high value account awarded — only
smaller raisins are left and thus the average size of the remaining raisins is reduced, is
patently absurd.

Second, anything more than a cursory perusal of the material reviewed by Mullin,
. should have given him the explanation of the nature and structure of the CRT’s data base,
including how it relates to the ICEP data. The point is that the data the CRT works with
are not a sample drawn from a much larger data base (such as employed by the US
Census), but to all intents and purposes are all that is available. Thus, while their
descriptive adequacy may be a matter of theory, practicality dictates their use, a point of
course also recognized by the ICEP auditors. As noted below, they were well aware that
~ they had not been able to uncover all the information that could be found and advised the
CRT to seek additional assistance from the banks to flesh out the information they
themselves had been able to hand on. But as it turned out even such assistance, while
improving matters, could do so only in part. If the CRT’s experience in working with the
bank information ICEP was able to locate is correct, then there is still a mass of value and
other account information in the bank files that is not accessible to the CRT under the
legal strictures imposed in the Settlement Agreement. Under the Agreement, the CRT
can only demand insight into bank documents when there is a match of the account in
question to a registered claim. A veritable Catch-22 situation, which explains in part the
importance of the Court’s efforts to negotiate an additional release of account owner
names for publication — an effort that resulted in the publication of the 2005 list - and
‘which also more than justifies the time and effort spent in searching non-bank sources for
account documentation and related information. In sum, the CRT’s expanded data base
is to all intents and purposes all there is and a lack of understandmg of this fact can, as in
this case, lead only to faulty conclusions.

I dwelled on Mulhn s the “Deal or no Deal” analogy not the least because its
mistaken use permeates virtually all his other points of criticism. In what follows I
address each of these, starting with his statement that no explanation is provided for the
reduction in the number of known value accounts from 7,797 in the ICEP data to 6,945 in
~ the current data (Mullin, para. 17). This is a critical point in Mullin’s review, which
again stems from his misunderstanding of both the ICEP data and the data upon which
the new presumptive value recommendation is based. I will then turn, as necessary, to
Mullin’s other points.



Mullin argues that no explanation is provided for the reduction in the number of
known value accounts from 7,797 in the ICEP data to 6,945 in the current data.
According to Mullin, given that the CRT added additional value information to its data
base,

..more than 850 accounts in ICEP sample (sw) must have been excluded from

the AHP-plus (sic) sample.” (Mullin, para. 17)

This is s1mply incorrect. As set out in detail in my note to the Court, dated March 21,
2006 (and included also as Exhibit A in the Gribetz/Reig submission of December 19,
2008, (hereinafter “2006 Note™), and repeated in summary form in later submissions, the
ICEP numbers are based on an examination of 53,886 accounts deemed by the

Committee to have probably or possibly been owned by Holocaust victims. Almost
18,000 of these accounts were excluded during the so-called “scrubbing” process.” Thus,
the CRT was handed a data base containing only 36,131 accounts, which is called the
Account History Database, or “AHD.” (2006 Note, Section II, and especially Section II
(B) “Analysis,” pp. 11 ff.)

The accounts eliminated during the scrubbing obviously also included known
value accounts in Categorles 1 and 2 — the categories upon which the current presumptive
values are based.> Of all scrubbed accounts, 2,708 were known value accounts in
Categories 1 and 2, almost 35% of the total 7,797 known value accounts considered for
the original presumptive value calculation. Mullin’s assertion that in using the AHD-plus
as the base for considering the revision of the current set of presumptive values, we must
have excluded — without explanation — 852 original ICEP accounts, shows that he failed
to understand that the scrubbing process itself, which was completed by the ICEP
auditors, eliminated over three times that many known values from the relevant ICEP
data set, i.e. a total of 2,708 Category 1 and 2 known-value accounts. As explained
~ thoroughly in my submissions to the Court, as the CRT received only post-scrubbing
data, it was handed a total of 5,089 Category 1 and 2 known value accounts; and for the
calculations underlying my recommendation, these 5,089 accounts have been augmented
with known values of Category 3 accounts, as well as with value information obtained
during the claims resolution process. My final report, dated October 10, 2008
(hereinafter the “2008 Note™), is based upon 6,945 known value accounts in the “AHD

2 In re Holocaust Victim Assets Litig., 319 F.Supp.2d at 324 (“[TThe conservative estimate of 54,000
relevant accounts was met with surprise and disfavor by the SBA [Swiss Banking Association] and the
Swiss Federal Banking Commission (‘SFBC’). The SBA and SFBC thus turned to the same auditors the

.. Volcker Committee had employed and asked them to further ‘scrub’ the accounts the auditors had '
identified. The banks came forward with additional information from bank records and asked the auditors
to once again eliminate from the list accounts that were opened after 1945, accounts that had closing dates
before the dates of occupation, accounts with any activity after 1945, and duplicate accounts from the list of
probable and possible accounts™).

? The ICEP auditors categorized accounts identified in their research on a sliding scale from a high degree
of probability to a reasonable possibility of having a relationship to victims of Nazi persecution. As
detailed in the ICEP Report, they grouped the accounts in four categories. See ICEP Report, para. 20 — 26,
pp. 65- 66. The characteristics of the accounts in each category are summarized in the table attached to this
report.



plus,”4 that is, 1,856 additional values not included in the original calculations, not 852
Sfewer values. These additional values are essential corrections and/or additions to the

data set that was initially used to calculate the current set of presumptive values.

Although Mullin criticizes my revision of the presumptive values currently in use,
he does not appear to be satisfied with the values established by the ICEP auditors either
(although neither he nor the State of Israel ever filed an objection to them). Thus, he
argues that the ICEP data on which the presumptive values are based do not constitute a
random sample, and that they were already skewed toward higher values. He gives two
- reasons for this assertion: (1) all accounts under SF 250 were excluded; and (2)
documentation relating to higher value accounts is more likely to have survived than
lower value documentation (Mullin para. 7). Both “reasons” are patently in error.

Mullin’s statement regarding the exclusion of accounts under SF 250 is simply
incorrect as should have been apparent to him if he had read either the ICEP Report or
my submissions to the Court. As detailed in the ICEP Report, not all accounts under SF

- 250 were excluded, only “further [post-January, 1999] small-balance savings accounts
‘under SFr. 250, which evidence indicated were not typically held by non-residents of
Switzerland” (ICEP, para. 40, p. 50, emphasis added). Thus, the ICEP Report makes
clear that such savings accounts were not excluded because of their small balance, but
because the evidence indicated that they most likely were held by Swiss residents rather
than by Holocaust victims. In fact, savings accounts with small balances that have a
more likely relationship to Holocaust victims were not excluded. Thus, despite this
“exclusion,” fully 508 out of the total 3,258 known value savings accounts, or 16%, '
contained in the (post-scrubbed) AHD had reported values of SF 250 or less. Of these
508 savings accounts with a known value below SF 250, 465, or 92%, are in Category 1,
2, or 3, and their values are therefore included in my average value calculations. Finally,
it should be noted that of the 182 savings accounts awarded to date 54, or 30 percent, had
a 1945 awardable value below SF 250. These considerations make clear that not only
was Mullin in error in asserting that all accounts below SF 250 had been excluded, but
also that the partial exclusion by ICEP of small savmgs accounts did not even bias the
average value of that account type.

Savings accounts are but one of six types of accounts classified by the auditors,
the others being custody accounts, demand deposit accounts, safe deposit boxes, accounts
~ of 'unknown type, and accounts designated as “other” types. No value information of any
kind (not even negative values) was excluded by the ICEP investigation from the five
types of non-savings accounts. Thus, the data in the original set of 36,131 accounts
handed to the CRT by ICEP, included the following numbers of accounts under SF 250:
for savings accounts 529 out of 3,315 known value accounts (16%); for demand deposits
1,805 out of 3,497 (52%); for custody accounts 24 out of 924 (3%); for unknown type of
accounts 2,150 out of 3,313 (65%)); for other type of accounts 5 out of 36 (14%) and for

* As defined in my previous submissions, the “AHD plus” consists of the accounts included in the original
Account History Database (“AHD") compiled by the ICEP auditors, together with additional accounts
identified during the claims resolution process, but excluding Category 4. I define the database of all
accounts, including Category 4 accounts, as the “Total AHD plus.”



safe deposit accounts 0 out of 5. In as much as SF 250 would for the non-savings types
of account normally have been a relatively low value, the inclusion — rather than their
asserted exclusion — also negates Mullin’s assertion, that it is a “...reasonable assumption
that....... higher value accounts are more likely to have had some documentation survive”
also is not borne out by the facts.

Mullin contends, as his second reason for his view that the ICEP averages are
- skewed toward high_er values, that

“higher value accounts typically generated more documentation than lower value
accounts. Therefore, higher value accounts are more likely to have had some of
that documentation survive for the past 60 years and, hence, be known value
accounts today.” (Mullin, para. 7).

' This “reason” is even more erroneously based than his first one. It is pure conjecture not
supported by any documentation available to the CRT. First, the available bank
information on book values relates overwhelmingly to the aforementioned savings
accounts. As detailed in my previous submissions, of the 36,131 accounts in the post-
scrubbed AHD, only 10,655 (in all categories), or less than 30%, had a known value. Of
these, 2,443 were savings accounts in Category 4. As also detailed in my earlier

. submissions, these Category 4 accounts were excluded in the averages calculated by the

ICEP auditors and in my own, due mainly to the weakness of their relationship to

Holocaust victims. It is also worthwhile noting here that in the “scrubbing” process (the

elimination of about one-third of the accounts originally identified by ICEP), the banks

would have had no incentive to eliminate low-value accounts, rather the opposite.

Mullin asserts that my presumptive value recommendation must be biased in an
upward direction because it is based in part upon addmonal data not included in the ICEP
- data. Specifically: :

...new account information not previously available to the ICEP came
through‘a different data generating process than the original sample.
Importantly, that data generating process appears biased toward high-
value accounts relative to the data generating process used by the ICEP.
In particular, the Account Historical Database-plus...sample relied upon
by the Junz Recommendation include (sic) account information provided
by claimants. The ICEP sample did not consider claimant information.”

(Mullin, para. 9).

Mullin further argues that claimants would have no incentive, “i.e., no financial
gain” (Mullin para. 10), to put forward documentation for low value accounts and that
surviving documentation in the hands of claimants is more likely to relate to high value
accounts rather than low value accounts. :

I have already shown that Mullin’s assertion that surviving bank documentation is
more likely to relate to high value accounts than low value accounts is wrong (see supra).



~ With respect to claimants’ motivation in providing information, Mullin’s “conclusion” is
- again based on pure assertion and ignores the reality of the claims resolution experience.
Perhaps this is because he has more experience dealing with commercial litigation
involving businesses interested only in profit, rather than with Holocaust survivors and -
their families. In any event, documentation submitted by claimants evidencing the
existence of Holocaust-era Swiss bank accounts is usually sparse and lacking in any
value information. For example, awards have been based upon Holocaust-era letterhead
showing Swiss bank accounts held by claimants’ relatives. While such letterhead
establishes a connection between a claimant’s relative and a Holocaust-era Swiss bank
account, it provides no information as to the type or value of the account. Several awards
have also been based upon documents submitted by claimants whose relatives entered
Switzerland as refugees and who were forced, upon entry, to deposit their assets in so-
called refugee accounts. The documents submitted more often than not evidence only
minimal amounts on deposit, certainly less than the average award amount. And of
course there are other examples. Mullin does not appear to understand that while
claimants obviously will seek to recover high value assets, the motivation for claimants
~ with accounts of what he considers “low” value content may be much stronger, because
the award of an account even at minimum value may be sufficient to significantly
' improve claimants’ quality of life. I can attest to this personally based on correspondence
“from successful claimants, who with the proceeds could aid in the college education of a
grandchild or afford a higher grade assisted-living accommodation than was prevxously
possible.

Mullin is also wrong in assuming that the bulk of the additional value data comes
from claimants. In fact, most of the additional value data has come from the CRT’s . -
review of the underlying bank documents not available to claimants. In its claim review
work, the CRT has found that many accounts classified by the auditors as of unknown
value actually could be valued based upon information contained in the banks’ records.
Thus, as I noted in one of my submissions, of the 881 known value Category 1-4
accounts awarded as of the date of the submission, more than half (461) had known
values that had not been reported by the auditors (2006 Note, Table 5, p. 16 and text pp. -
15 ff)). This observation has held to date with 54 percent of awarded known value
accounts based on value information not originally reported by the ICEP auditors. The
CRT’s review also revealed that the classification as to the type of account was mistaken
in many cases and that the banks’ records also evidenced more accounts held by the same
- owner (so- called “sub-accounts™) than were reported by the auditors. :

I addressed the likely reason for such oversights in my previous submissions. [
observed that the auditors had a “difference[] in focus” as compared with the CRT.
(2006 Note, at 2; 2007 Note, Appendix 1, at 1) Specifically, “the focus of the audit was
on the discovery of the relevant accounts, and the recording of balance values and type of
account information, though important, was not the primary objective, especially given
the prevailing time and expenditure constraints.” (2006 Note, at 15; 2007 Note,
Appendix 1, at 3) Thus, whereas the auditors’ primary focus was on whether an account
probably or possibly had belonged to a Nazi victim, the CRT further scrutinizes the bank
files to determine the account’s awardability and value. Mullin offers no rational



explanation why such information should not be used to determine both individual award
amounts and average values.

Similarly, Mullin also would dismiss the integration of new account information
added to the CRT’s data base from archival sources, because of his concern regarding the
“different data generating process.” (Mullin, para. 9) In fact, the search in archives in
Europe and the United States for additional information on the existence and content of
accounts held by Holocaust victims in Swiss bank accounts in fact commenced, at the
request of Paul Volcker and Michael Bradfield, well before the handover of the ICEP
data base to the CRT in 2001. It became an integral part of the auditing process and the
auditors routinely integrated archival account information into their data base. This
search continued throughout the subsequent period and resulted in several thousand files
‘being scanned. These files are of considerabl¢ value in identifying account owners and in

many cases attest to the existence and often also to the content of Swiss bank accounts
~ held by Holocaust victims during the relevant period.

More recently, such account information augmented the 2005 publication list of
account owners’ names significantly.” In fact, the 2005 list drew on information on 552 -
accounts evidenced in records from the Swiss archives and 354 accounts from German
and Austrian archives for a total of 906 additional accounts. To be clear, these archival
data were generated in the exact same manner as the data already contained in the ICEP
database. Mullin’s objections to their inclusion are simply baseless. It is equally clear
that without such information far fewer Claimants would have met with success.
Furthermore, there is no indication whatsoever that this additional information imparted
an undue upward tendency to the overall account information. If we discard the Mullin
“raisin in the cake” proposition as being descriptive in any way of this dynamic process,
it is clear that the additional information expanded the knowledge we have about the
* structure, content and ownership of Swiss accounts held by Holocaust victims. In
“particular, it expanded the knowledge base relevant to our universe, namely the Claimant

population.

Mullin’s rejection of the inclusion of account 1nf0rmat10n obtained through
Voluntary Assistance (hereafter “VA”) by the banks °, especially the information made —
belatedly — available by Crédit Suisse is partlcularly 111—taken He simply dismisses thls

nformatlon
“Due to the absence of any explanation of the genesis of this information I cannot
assess the statistical properties of these accounts or any conclusions based upon these
accounts.” (Mullin, para. 11)

His comments ignore the long-standing and consistent behavior of Swiss banks that is
typified by their withholding information. The Court has commented on this at length
and the extent and the consequences of this behavior pattern should be familiar. In short,

3 Article 6 of the Rules Governing the Claims Resolution Process specifies that, in order to obtain
information to resolve claims to accounts, the CRT may seek the “voluntary assistance” of bank that may
have information in their files on such accounts. This process is referred to as “Voluntary Assistance.”



much valuable information that should have been discovered in the auditing process was
not — the difficulties that would have been faced by the auditors are mirrored in those
experienced by the Bergier Commission’s dormant account research team as documented
in their Report, vol. 15 of the Commission’s publications. However, as the Bergier
Commission was mandated by the Swiss authorities, it is likely that the ICEP teams’
experience was yet more difficult, they being perceived as engaged in a wholly adversary
activity by the banks. This was demonstrated inter alia when the banks, during the
scrubbing exercise, suddenly surfaced additional information to support their requests to
eliminate certain accounts from the data base. As described in the 2006 Note, p.15, but

- apparently escaping Mullin’s attention, a test search by the Price Waterhouse team found

such information to be.sufficiently important to lead them

«...to recommend that the CRT should request access from the bank to any
additional information in the bank’s corresponding files.”

I then went on to say: “Indeed the CRT, in the course of its claim reviews, has requested
such additional documentation.” Hence, the need for voluntary assistance was not only
recognized by the ICEP auditors, but seeking it was actually recommended. Thus, any
additional information should be seen as augmentmg the knowledge base rather than
perverting it as Mullin asserts.

In arguing against incorporating information obtained through VA, Mullin makes
a specific point of the additional account information provided by Crédit Suisse last year.

- (Mullin, para. 12) He notes that value information was obtained for 212 accounts that

had previously been assigned the presumptive value. Of these, he notes that the “true
value” of 84 accounts was more than the presumptive value and therefore infers that the
“true value” of the remaining 118 accounts, or 60%, was less than the presumptive value.
Thus, according to Mullin, “more than half of these accounts received compensation in
excess of their true account value.” (Mullin, para. 12)

Here, Mullin conflates two different arguments that have nothing to do with each
other: one argument that additional account values not contained in the ICEP data set
should not be used in calculating new averages, and another argument (not previously
discussed or even made transparent here) implying that Article 29 of the CRT’s Rules is

. arbitrary and incorrect. Article 29 provides that if the amount in an account is below the

presumptive value for that type of account, the award amount shall be determined to be
the presumptive value for that account type, in the absence of plausible evidence to the
contrary.

Mullin offers no reason for his first argument, i.e., that these values should not be
used in calculating the new averages. Indeed, Crédit Suisse itself explained that this
account value information was not included in the information reported by the auditors

" because of an oversight relating to the source of the documents at issue. Clearly, Mullin

appears to believe that if the ICEP auditors had received this information on time, they
would not have included it — there being no other reason why anyone would argue that
correction of an oversight, such as that in the case of Crédit Suisse, should be excluded.



- Moreover, it is clear that the new presumptive value calculations are based on the known
values of all 212 accounts, not just the 84 accounts the values of which were higher than
the current presumptive values. In other words, both low and high values were included
in the calculation of the new averages. There simply is no bias either in the data
generating process or in the values used in the calculation of the averages. As before, a
reading of my 2008 Note, which explains in considerable detail the genesis and import of
the additional Crédit Suisse data, could have obviated Mullin’s comments in this respect.

Mullin’s real focus here is on his second argument, which, even if he could
proffer a cogent reason for it, has no place in the current discussion regarding the
calculation of averages. The policy set forth in Article 29 of the Rules predates all
discussion regarding any revision of the current presumptive values. It stems from a
proposal dated 23 May 2002, at a time when Mlchael Bradfield and Paul Volcker served
as Special Masters to the Deposited Assets class,’ regarding what can be considered the
“true” value of an account and what reliance should be placed on the bank information
relating to the documented values. In the cover letter to Court proposing the rule, Special
Master Bradfield cited the conclusions of both the ICEP Report and the Bergier Report,
the latter just having been released. Special Master Bradfield wrote: .

The ICEP and Bergier Reports reveal that the Swiss banks and
their employees took advantage of the accounts of victims of Nazi
persecution — including by charging excessive fees to the accounts

- and by taking account balances for their own use. Both Reports
state that the banks levied fees, special charges, and commissions
against such accounts, invested them in the bank’s own notes, and
suspended interest payments on accounts. The Bergier Report
adds that the banks wanted the dormant accounts to disappear and
that they made decisions to manage them in the best interest of the
bank. - Staff Study No. 15 of the Bergier Commission indicates that
it was the intent of the banks to rid themselves of the nuisance of
dormant accounts. In this respect, the Staff Study states:

‘[t]the goal of the management of dormant accounts
was, inter alia, to diminish the number of such
assets as much as possible. Without interest
"payment, deposits eroded over time until they
became worthless and could be closed.” (Study No.
15, pp. 400 —401)

With regard to accounts for which evidence indicates that the assets were
improperly transferred to the Reich, as is the case for the majority of the Crédit Suisse
custody accounts that were amended based upon the additional information obtained late

- in the claims resolution process, I point out that given the past behavior of the banks and

¢ Mr. Volcker later resigned as Special Master to focus on other projects. Shortly thereafter, I was
appointed Special Master, along with Mr. Bradfield, who continues to serve in this position.
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the “oversights” that occurred during the audit, it is by no means clear that the CRT has -
all records regarding the content of these accounts at the time they were pillaged. At
best, we know that the accounts contained at least the assets described in the documents
made available to the CRT. We have no way of knowing whether the accounts actually

_contained additional assets, records of which were either destroyed or were “overlooked”
during the investigation of the bank.

In adopting Special Master Bradfield’s recommendation, the Court, based upon
the historical findings and given the well-documented behavior of the banks and
"consistent with its practice of applying presumptions favorable to claimants, concluded
that information contained in bank records cannot be relied upon to provide fuull account
values. Mullin and the State of Isracl may disagree with this policy, but neither
challenged it when it was introduced in May 2002.

In his argument that the ICEP data set does not constitute a random sample,
Mullin states that the ICEP auditors implicitly acknowledged that the averages were
skewed toward a higher value by excluding Category 3 account values. He contends that
ICEP was correct in excluding Category 3 account values from its presumptive value
calculations (Mullin, para. 8), and that the additional information that has been added to
- the ICEP data set “could be viewed as strengthening the empirical support for excluding
Category 3, as well as these additional accounts.” (Mullin, para. 14) He supports this
argument with the “Deal or No Deal” metaphor, which, as I have already shown, is based
upon an entirely different set of premises and therefore not appropriate to this discussion.

In his argument that Category 3 account values should be excluded, Mullin also
refers to the distribution of known account values in Categories 1, 2 and 3. He notes that,
in the original ICEP data, there were higher shares of known value accounts in Categories
1 and 2 than in Category 3, and that the statistical potential for error in establishing a
proxy value for Category 3 is therefore greater than that for Categories 1 and 2. He states
this as follows (Mullin, para. 8):

“...When only 11% of the accounts have known values, the potential
exists for the sample to overstate the true mean value of an account by
almost ten-fold. In contrast, when 77% of accounts have a known value,
the sample can overstate the true mean value by no more than 30%....”

Leaving the validity of this statement aside, I note that Mullin focuses only on the
potential for statistical error to overstate the true mean value of an account and ignores
the potential for that value being understated. He then goes on to say:

“No analysis presented in the Junz Recommendation alters this rationale
for excluding the Category 3 accounts.”

As tedious as it may be for the reader, I yet again have to point out a proper

reading of the documentation would have found extensive analysis underpinning the
recommendation to include Category 3 accounts in the calculation of presumptive values.
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As noted above, my 2006 Note, in Section II and especially in subsection B. Analysis,
p.11ff., makes clear in considerable detail that the pre- and post scrubbing ICEP data
bases (post-scrubbing as noted above is the data base handed to the CRT as the AHD)
differ fundamentally because not only was about one-third of the original observations
eliminated, but in the process of this elimination changes were also made in the
classification as well as in the assignment of unknown value/known value of remaining
accounts. The combined effect was, among other things, a drop in the known value
account ratio for Categories 1 and 2, from 75 percent in the pre- scrubblng ICEP database
to 51 percent post-scrubbing (see the 2006 Note, p.14).

Moreover, one of the reasons for the auditors’ exclusion of Category 3 from their
average value calculation was what they considered to be large discontinuities in those
values, as compared to the values of accounts in Categories 1 and 2. Thus, the ICEP
Report notes that “a large portion of the funds are clustered.in relatively few custody
accounts.” (para. 42, p. 72) However, my 2008 Note presents, in addition to the
reasoning provided in my prior Notes, yet further evidence supporting the inclusion of
Category 3 in the presumptive value calculations (see p.7-8). Obviously, it makes no
sense to quote the entire analysis here, but a couple of telling sentences should moot
much of the assertions made by Mullin:

“Although the addition of account information from sources outside the
audit did much to help anchor Category 3 values within the overall range,
the data also show that the purportedly lesser discontinuities in the values
of accounts in Categories 1 and 2, which were a main reason in the
auditors’ decision to exclude Category 3 from their proxy calculations, no
longer hold. In particular, the auditors’ finding that “the known balances
in category 3 were much larger than the known balances in categories 1
[and] 2....” and that “...the relatively few values in category 3 were
skewing the data...” is no longer supported by the CRT’s data set.”

Mullin asserts that, by choosing the mean of the known values for their
presumptive value calculations, the ICEP auditors “chose to overcompensate the majority
of accounts with unknown value” and that it “is possible that ICEP explicitly chose to
exclude Category 3 and determine ‘presumptive values’ based upon the mean of the
remaining known accounts instead of including Category 3 accounts and determining the
‘presumptive values’ based upon the median of the known accounts.” (Mullin, para. 21)
This, he writes, is “[d]ue to the skewed nature of wealth distribution,” meaning “the vast
majority of accounts can be expected to be worth less than the average [mean] account
value.” (Mullin p. 20) Mullin has no basis in fact for this assertion, which is why he
notably prefaces it with the words “it is possible;” but uses it to argue that because the
distribution of the account value data imparts a upward skew to the mean value, the
inclusion of Category 3 in the calculation of averages “as is done in the Junz
recommendation, would warrant revisiting the choice between the mean and the median.”
(Mullin, para. 21) and that in setting out the basis of my recommendation I do “...not
quantify the margin of error (e.g. the standard errors) associated with the AHP—plus [sm]
sample.” (Mullin, para. 18). :
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With regard to the distribution of the data in the AHD-plus, Mullin comments in
the abstract on their likely shape. However, in my 2008 Note I explicitly state on p. 8
that the data were found to have a log normal distribution, skewed to the right and go on
to discuss its properties. Table 1 on that page provides these statistical properties.
 Though the standard deviation is not shown in the Table, it was calculated and used in
combination with the skewness coefficient to determine “outliers”, i.e. observations the
inclusion of which in the calculation of the averages would have had an unduly large
effect. All this is explained in detail in the 2008 Note, in particular in footnote 27 on p.
12 and referred to in the text on p.8. This treatment of “outliers” obviously moots the
example Mullin presents of the dramatic effect a single high-value observation can have
- on the mean of a data set (Mullin, para. 19) and shows his criticism — that my :
recommendation does not quantify the margin of error or adequately address the problem
of outliers — to be baseless. ‘

What is of importance here is what we think the distribution of the missing data
looks like as compared to that of our known data set. If we believe that the data we have
represent-a random sample of the total universe, then there is no reason to think that the
mean will be biased. In other words, if we assume that the missing data will have the
same profile as the data we have on hand, it is proper to use the mean. If, however, we
believe that we already have captured most of the high-value observations, then the
median will provide a better approximation of the missing data. Conversely, if the lower
" value observations are overrepresented in the available data set, the median will wildly

‘understate the true situation regarding the missing data. :

It may well be that Mullin, given that his focus on his “raisin in the cake”
assertion leads him to the erroneous view that all, or most of the high-value accounts are
already represented, accepts my exposition above, and therefore concludes that it would
mandate the use of the median. However, our analysis has shown conclusively that it is
more likely that higher value accounts were missing from ICEP’s data in Categories 1, 2,
and 4 than that lower values were missing from Category 3. Nevertheless, as one could
not equally conclusively determine the shape of the missing data population, it was
thought only prudent to assume that missing data would be randomly distributed with

- respect to the known data. In either case, the use of the mean is warranted.

_ In sum, there is no substantive argumentation in Mullin’s Declaration that would
lead to a reconsideration of my recommendation to the Court. Moreover, the answers to
his objections could to all intents and purposes have been found in the materials on this
issue that were made available by the Court.

Finally, in closing, I return to Mullin’s central metaphor of the television show _
" “Deal or No Deal.” Let us remember that we are not dealing with a television game show
in which cash-hungry contestants chase a fast dollar from a shadowy, benevolent figure
behind a curtain, offering them money in a game of calculation and risk. Rather, we are
dealing with the hard-earned assets of Holocaust victims, who sought to safeguard their
holdings in what they thought was a safe haven, only to have them turned over to their
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persecutors or withheld from their heirs. In the years since, most of the documentation
regarding the value of these assets has been destroyed. In assigning a value to unknown
- value accounts, and, consequently, the amount to be returned to so many claimants, it is
essential that as many relevant known value accounts as possible be examined and
utilized in the calculation of averages. A refusal to consider such information can only
serve to once again deprive the rightful owners of these assets their long-overdue return.

Given the above, if there is seen to be merit in a meeting to answer genuine
questions, I assume this can be arranged together with colleagues in Zurich, where the
data reside.

Sincerely,
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Attachment

Overview of ICEP Categories of Accounts

Characteristics of Each Category

Category 1

Matched Foreign Accounts
Open in Relevant Period

Dormant, Suspended, or Closed to
Profit, Closed by Fees, Closed and
Paid to Nazi Authorities or Closed
Unknown by Whom

e Evidence of Inactivity after WWII

Some with Evidence of Persecution

Category 2

Unmatched Foreign Accounts

Open in Relevant Period

Residence : Axis or Axis Occupied
Country -

Some with Evidence of Persecution or
Inactivity

Open and Dormant, Suspended, or
Closed to Profit, Closed by Fees, Closed
and Paid to Nazi Authorities or Closed
Unknown by Whom -

Ten years of Dormancy After WWII

Category 3

Matched Foreign Accounts
Open in Relevant Period
Residence: Axis or Axis Occupied
Country

¢ (Closed Unknown by Whom

e Absence of Evidence of Inactivity

Category 4

Mainly Foreign Accounts, Unmatched,
and Specific Country of Residence
Unknown

‘Open in Relevant Period

Some with Evidence of Persecution or
Inactivity

Open and Dormant, Suspended, or
Closed to Profit, Closed by Fees, Closed
and Paid to Nazi Authorities or Closed

* This table is reproduced from the ICEP Report, at 66v, Table 13.

Unknown by Whom -
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Michael Bradfield
Special Master
Holocaust Victim Assets Litigation
Case No. CV 96-4849
51 Louisiana Avenue, N.W.
Washington, D.C. 20001
(202) 879-4697
(202) 626-1700 - fax

April 3, 2009

The Honorable Edward R. Korman
United States District Judge

- United States District Court

for the Eastern District of New York
225 Cadman Plaza, East

Brooklyn, NY 11201

Dear Judge Korman:

You have asked me to review the recommendation of CRT Special Master Helen
. Junz to increase the presumptive values now in use in the Deposited Assets Class claims
process. Special Master Junz recommended that the additional information about the
valuation of the accounts of Holocaust Victims in Swiss banks in the period from 1933 to
1945 that has been developed as a result of the adjudication of claims should be taken
into account in determining presumptive values, with awards already issued adjusted
accordingly. I agree with this recommendation, and this letter explains the reasons for
my agreement with it.

As the Court is aware, I have a degree of expertise and experience with respect to
this matter since I have served since the inception of Claims Resolution Process (“CRP”)
under the Settlement Agreement, as CRT Special Master working initially to develop the
rules and procedures of CRP, then as liaison between CRT 1I and the Court, and since
2005 I have focused mainly on analysis of appeals of CRT decisions and preparing

recommendation on such cases for decision by the Court.

A Since the foundation for the use of presumptive values in the CRP can be found in

the work of the Independent Committee of Eminent Persons ("ICEP") or the “Volcker
Committee”) chaired by Mr. Paul A. Volcker, it is relevant to point out, in commenting
on the Objections, that I served as de facto staff director and counsel to the Volcker
Committee. Among other areas of responsibility, I supervised the work of the audit firms
in connection with their investigation of Swiss bank accounts.

Based on this experience, I am fully familiar with the work of the five major audit
firms retained by ICEP to carry out its investigation, and with the purposes and results of
the ICEP investigation. At stated in its Final Report “The Guiding principle of this
endeavor has been to find out as much of the truth about the fate of these victims’
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accounts, dating from before or during World War II, and their treatment by Swiss banks,
as is now feasible, given the passage of half a century.” As it proceeded with its work,
ICEP recognized that to accomplish its goals there had to be a formal procedure
established to adjudicate claims. Consequently, ICEP was instrumental in establishing
the first Claims Resolution Tribunal (“CRT I”) that was assigned the task of resolving
claims to dormant accounts that the Swiss banks had themselves identified as those of
Holocaust victims and published in 1997 at the urging of ICEP. There was no need for
presumptive values with respect to these accounts because all awards were made on the
basis of bank record values and were then adjusted for current value If the bank record
showed no value, there was no award.

"However, as the result of the ICEP investigation some 54,000 accounts of
“probable or possible” Holocaust victims had been identified of which 30,000 had no
- valuation recorded in Swiss bank records. Accordingly, in the Recommendations section
of the ICEP Report, the Committee unanimously proposed that the CRT should be the
forum to be used for the adjudication of claims to these accounts, and that where account
value information is fragmentary or lacking entirely, an “arbitrary solution will be
- required.” In this situation, ICEP suggested the solution that was finally adopted:
“Projection of data for known account values over a larger number of accounts as the
base for calculating average values is one possible approach to resolving this problem.”

In the process for establishing the rules for CRT II, the problem of whether
presumptive values for accounts identified by the ICEP auditors as not having values in
Swiss bank records had to be resolved. With the task assigned to CRT II of return to the
members of the Deposited Assets Class the account values in Swiss banks that account
. .owners or their heirs were not able to claim, and faced with numerous cases involving an
account with a known Holocaust victim account owner and recognized heirs of that
account owner, but with an unknown account value, a decision had to be made whether to
withhold all compensation in the absence of knowledge about account value, or to
establish an objective standard that can be used as a substitute for the value that was
actually placed in the account by the account owner but is unknown today.

Based on the recommendation of ICEP, Mr. Volcker and 1, in our capacity as

~ Special Masters, recommended the latter course to Judge Korman. This was a path
breaking decision as all previous account restitution had been based on bank established
account values. To provide an independent and objective valuation, in the summer of
1999, we asked Mr. Frank Hydoski, the team leader of the PricewaterhouseCoopers team
that had audited Swiss Bank Corporation, to develop recommended proxy values that
could be used for determining the adjusted value of accounts without known balances.
The PricewaterhouseCoopers recommendations were incorporated into the draft CRT II
Rules and submitted to Judge Korman for approval.

t  Volicker Report, 184.
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The Court adopted this recommendation, and Article 29 of the Rules provides
that, unless there is plausible evidence to the contrary, when the amount in the account is
unknown for the identified accounts, the value of the account shall be determined by the
average value of an account of the same type that actually existed in 1945 in Switzerland,
with this provision later amended with Court approval to provide the same treatment for
accounts for which the Swiss bank records indicate values below average values.. It was
recognized at the time that the Article 29 valuations do not reflect precise reality, but
- were as reasonably close to it as was then possible given the information that was

available at that time after the passage of so much time. :

The proxy values recommended by PWC were based on the information that was
available at the time that the calculations were done in 1999. PWC was appropriately
cautious in the information that was used in particular because we were attempting to
determine the average values of accounts held by Holocaust victims, not average values

. for the accounts of all depositors in Swiss banks. However, we were working with

_ information that could not allow us to determine with certainty whether or not the

. identified account owners where Holocaust victims but only that it was “probable or
possible” that they were such victims. Moreover, the Category 3 accounts that were left
out of the average value calculation on the recommendation of PWC suffered from the
additional problems that they did not have evidence of (1) activity or inactivity in the
accounts after 1945, (2) the beneficiary of the account on closing, or (3) a unique name
match, criteria that were used in the “probable or possible” Holocaust victim status
determination.’

, Now additional information is available from the CRP. Claimants come forward
“with credible information about the value of the accounts that they claim. Other

information was been made available based on the voluntary cooperation of banks. The

only selectivity comes from the initiative of the claimants or the initiative of the banks.

In my extensive experience, [ am not aware of any cases where claimants have withheld
‘information about value

This is particularly the case where the claimant knows the account has a low value
‘since a claim to an account of less than average value qualifies for average value. The
common situation is the opposite: claimants receiving average value appeal awards
because they believe their wealthy relative had deposited much more than average value
in their Swiss account. And where claims are made that accounts havé a high value, CRT
II, and the appeals process for such claims, do not accept them unless there is clear
ewdence of their accuracy.

.. As noted above, one of the main reasons for the cautious approach to valuation .
-adopted by PWC was the lack of information on account owner Holocaust victim status.
Now we know that for all the accounts for which additional value information has been
made available and have been awarded, the account owner was a Holocaust victim.
Given that the basic qualification for an award is that the account owner was a victim of

Volcker Report, §74-75
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_ Nazi persecution, and that the task assigned to CRT II is to return to the members of the
' Deposited Assets Class the account values in Swiss banks that account owners or their
heirs were not able to claim, it seems inconceivable to me that it can be possible to leave
out from the calculation of average values the account of any person who CRT I

determines qualifies as a Holocaust victim.

It would be clearly inconsistent with the Settlement Agreement not to utilize the
important information that has been revealed as a result of the CRP, especially
information about account values. As Mr. Hydoski, who led the original effort to
estimate account values, stated “such data would have been used in the 1999 calculations
had it been available.”” Accordingly, I support Dr. Junz’ recommendation on the use of
the additional information available from the CRP to establish the Article 29 presumptive
values to be used for the determination of awards where account valuation information is
missing from Swiss bank records.

Respectfully submitted,

WW@

Michael Bradfield

Letter of Frank Hydoski to the Hon. Edward R. Korman, December 1, 2008, at 2.
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CrAaiMs REsoLUTION TRIBUNAL

Badenerstrasse 141, P.O. Box 9564, 8036 Zurich, Switzerland
Tel. +41 44 298 64 54, Fax: +41 44 298 54 55, www.cri-il.org

. The Honorable Edward R. Korman
United States District Judge
United States District Court
for the Eastern District of New York
225 Cadman Plaza East ’
Brooklyn, New York 11201
United States
April 8, 2009
Dear Judge Korman:
We submit this repoﬁ at the request of the Court, with reference to Claims Resolution
Tribunal (“CRT”) Special Master Helen Junz’ recommendation to adjust the presumptive
values currently used by the CRT to award accounts for which no known values are available.
After Special Master Junz first observed the discrepancy between accounts awarded at
known value and those awarded at presumptive value shortly after her appointment as Special
Master on April 14, 2004, she coordinated with the CRT on an ongoing basis to .obtain
‘ détailed information about accounts in the Account History Database (“AHD”). We have

provided Special Master Junz with detaﬂed information concerning (1) the AHD that had
~ been provided to the CRT by the auditors at the inception of the claims process (consisting of
36,131 accounts); (2) the AHD augmented by the CRT with additional accounts identified

during the claims resolution process (the “Total AHD-Plus”)'; and (3) information available
to us regarding the pre-scrubbed database of approximétely 54,000 accounts upon which the
ICEP auditors based their calculations to derive the average values still in use today. We also

provided Special Master Junz with extensive data concerning the accounts that have been

awarded during the claims process. Of course, Special Master Junz herself is familiar with

! Special Master Junz identifies the total number of accounts in all ICEP categories as the “Total AHD-plus.”
See Special Master Junz Memorandum, October 10, 2008, at 2, n. 4, and discussion, infra. This number
changes as sub-accounts (described infr-a) and additional accounts are added to the AHD, as appropriate. As of
this writing, the total number of accounts (in all categories) in the Total AHD-plus is 38,810. Special Master
Junz bases her presumptive value recommendations on the “AHD-plus,” which she identifies as the augmented
AHD, excluding ICEP Category 4 accounts. As of her October 10, 2008 note to the Court; it consisted of
26,362 accounts {(excluding Category 4 accounts). .



these accounts as a result of her role in analyzing Deposited Assets Class claims onb behalf of
the Court.
| “This report is intended to accompany Special Master Junz’ letter of March 31, 2009
(thé “Junz Response™), in which she addresses the objections raised in the declaration of
Charles Mullin, Ph.D-.2 It provides further background information concerning a number of
issues discussed in Special Master Junz’ reports: the appropriateness of Dr. Mullin’s “Deal
or No Deal” analogy; the scrubbing process; the process by which the CRT analyzes accounts
~ potentially matching to claims and the results of this process; and the absence of bias toward
| higﬁ-value accounts.
1. The Game “Deal or No Deal” is Not Anaiogous to the Célculation of
Average Values :
Dr. Mullin analogizes the calculation of average values based ‘upon the known value
data available .to the CRT to the television game show “Deal or No Deal,” in which a.
contestant selects one briefcase out of a set of 26 briefcases containing varying amounts of
_cash between $0.01 and $1,000,000. Dr. Mullin argues that, as in the game show, the
identification of additional high value accounts implies that the mean value among the
remaining unknowﬁ accounts has not increased, but has rather decreased, This game show is
a central metaphor in his declaration.
Dr. Mullin cﬁose an easily understood metaphor, based on a popular game show, to
. illustrate supﬁosed defects in the sampling plan. The metaphor is evocative, but its statistical
accuracy must be evaluated. His example is known in the statistical community as “sampling
without replacement.” The underlying model is that, when an item is taken awéy froni a set,

it is no longer available. So, removing high-value items lowers' the average of those

2 See Letter of Special Master Helen B. Junz, March 31, 2009 (bereinafter “Junz Response™).

3 In addition to standard statistics texts, several websites provide overviews of sampling with and -without

replacement. See, e.g., h'gtg://www.ma.utexas.edu/users/parker/samgling[repl.h@, http://en.wikipedia.org/wiki/
Simple_random_sample, and ht_tg://www.aiaccess.net/English/Glossaries/GlosMod/e gm_replacement.htm.




remaining, and vice. versa. Although this is an evocative metaphor, it mischaracterizes the
sampling plan of the data used in calculating average account values, and consequently
- overstates the sampling bias involved. In simple language, the way in which the bank
account data were sampled beérs no resemblance to the guiding metaphor in Dr. Mullin’s
report, and so readers may be grossly misled by that conceptualization.

To be clear, the rules of the television game show in no way reflect the claims
~ resolution process. In the game show, the values of the suitcases are known to fit within
certain value parameters, namely, between $0.01 and $1,000,000. Although these values aré
not revealed to the contest?nt or to the audience, all the values are known. There are a finite
number of suitcases, and taken together, the average value of the suitcases never changes. In
contrast, during the claims resolution process, both accounts and account values have been
and continue to be added to the data set. Moreover,’the values of the accounts do not fall
within certain value parameters. There is no set ceiling for the account values. Finally, not
all account values are known — in fact, that is precisely the point.

Let us take a hypothetical: Assume the contestant in “Deal or No Déal” is told that no
value infonnation is available for 13 of the 26 suitcases, and that no value parameters are
available. The contestant is told that if at the end of the process she/he had selected a suitcase
with no value information, she/he would be awarded the average value of the known value
suitcases she/he had revealed. Not knowing value parameters, the contestant would have no
incentive to stop revealing suitcases until all the known values are revealed, in order to
ascertain the true average value and in the kn’owlédge that any high values contained in the
yet-to-be-revealed known value cases would increase the average. While no such incentive
for a higher value underpins the presumptive value recommendations, the method remains the
same — in order to ascertain the “true” average of the unknown value suitcases (accounts), it

is necessary to reveal as many of the known value suitcases (accounts) as possible.



2. Article 29 P'résumptive Values and the Scrubbing Process

In a report dated 6 December 1999, the Independent Committee of Eminent Persons
(“ICEP” or the “Volcker Committee” after its chairman, Paul A. Volcker) published the
results of its multi-year investigation of Holocaust-era Swiss bank accounts. Five major
auditing firms took part in the investigation, including Price Waterhouse (“PVV”), led by
seﬁior partner Frank Hydoski. As part of the Volcker Committee investigation, PW
examined valuation data in connection with the 54,000 accounts identified at that time as

. probably or possibly belonging to Holocaust victims. The accounts were categorized into‘
four catcgo_rieé, based upon their likely relationship to Holocé,ust victims. PW’s methodology
is detailed' in Mr. Hydoski’s memorandum, dated 18 July 2002, to Special Master Michael

'Bradﬁeld, in response to Special -Master Bradfield’s request for a sumﬁlary of the analysis
PW had performed to estimate the total value of accounts in Cateéorics 1 through 4 (the
“Hydoski Memorandum™). PW derived “proxy values” to use as the adjusted Valqes of |
accounts for which no known account balance was available. To derive these proxy values,
in the fall _of 1999, PW collected information about accounts in Cafegories 1 through 4 from
the other ICEP aunditing firms. _ |

According to the Hydoski Memorandum, at the time PW collected this informaﬁon, |
the total number of accounts identified by the ICEP _auditors was -53,957;* of those,
approximately 24,000 had known balances. For those accounts with balance dates after 1945, |
PW adjusted the values to approximate 1945 values by adding fees associated with the type
of account back into the account balance for each year after 1945, and, depending upon the

type of account, by silbtracting interest payments for the relevant accounts for each year after

4 According to the Hydoski Memorandum, this was the number of accounts as of November 8, 1999. The
published ICEP Report refers to 53,886 accounts. See ICEP Report, at 7. The number of accounts changed
during the reporting process. ’



1945.° No adjus_tfnent was made for account balances prior to 1945. PW then used Statistical
Analysis Software to compute mean, median, and upper and lower quartile values for the
24,000 known value accounts, by account type.

Mr. Hydoski explained that, in calculating the average values, PW used the account
values, by account type, of 7,797 known value Category 1 and 2 accounts. PW calculated the
mean, median, and upper and lower quartile values by account type. The mean values were
selected as the appropriate averages per account type. In fact, these are the values currently

in use today.® |

As detailed in the Court’s 2004 opinion detailing the behavior of the Swiss banks,
prior to publication in 2001, in the so-called “scrubbing” process, the banks presented to the
respective audit firms accounts that they believed should be removed from Categories 1

| through 4.” Accounts presented for scrubbiﬁg included duplicate accounts and accounts that,
in the banké’ opinion,. showed evidence ef proper aceount closure. The audit firms reviewed
the accounts presented to them, and if tiley‘ agreed, they removed the accounts from
Categories 1 through 4 and hence from ultimate inclusion m the AHD. As a result of the
scrubbing process, the totai number of accounts in Categoﬁes 1 through 4 decreased from
approximately 54,000 to 36,131, a difference of abproximately 18;000 accounts, or 33%
percent of the total accoﬁnts originally identified. Based upon the Hydoski Memorandum, of

the approximately 18,000 scrubbed accounts, 12,854, or 72% percent, had known values. In

> Later, after recognizing that interest often was not paid to Victim accounts, the Court ordered that such
interest not be subtracted from award amounts absent evidence in the bank records that interest was, in fact,
paid. ’

8 The use of those values, together with the adjusted value of the known value accounts, resulted in an estimated
total value of all approximately 54,000 accounts of 2.4 billion Swiss Francs, as of November 1999. At the
prevailing exchange rate of US $1.00 to SF 1.5543, the estimated total value was equivalent to approximately
1.5 billion US dollars as of that date.

" In re Holocaust Victim Assets Litig., 319 F.Supp.2d 301, 324 (EDNY 2004 ) (“The banks came forward with

additional information from bank records and asked the auditors to once again eliminate from the list accounts

that were opened after 1945, accounts that had closing dates before the dates of occupation, accounts with any
" activity after 1945, and duplicate accounts from the list of probable and possible accounts™).



other words, approximately three-fourths of the accounts that were scrubbed had known
values. Their removal decreased the percentage of known value accounts in all categories
from a pre-scrubbing 44% to a post-scrubbing 29%. Moreover, of the 17,826 accounts that
were scrubbed, 16,029, or 90%, were Category 3 accounts, even though Category 3 accounts
made up only 57% of the total number of pre-scrubbed accounts. Clearly, the accounts that
were scrubbed were not eliminated randomly.

Accounts that had been included in the calculation of the “proxy” values (i.e., the
current presumptive values) were among those that were eliminated from the data set. Based
upon the Hydoski Memorandum and the final data presented to the CRT, of all scrubbed
accounts, 2,708 were known value accounts in Categories 1 and 2, or approximately 35% of
the total 7,797 known value accounts considered for the original presumptive value
calculation. Although 2,708 accounts, or approximately 35% of the known value Category 1
and 2 accounts, were eliminated from the AHD as part of the exercise which decreased the
number of accounts from 54,000 to 36,000, their values continue to be reflected in the
presumptive values in use today. As the following table indicates, had the auditors calculated
account averages based on the 36,13 1-account AHD delivered to the CRT at the start of the

claims process (rather than the 53,957 account database which existed prior to scrubbing), the

averages would have varied for every type of account.

1,800 820.00 799 842.56

2,461 2,140.00 2,368 1,693.60

397 13,000.00 373 19,876.48

42 1,240.00 14 7,240.28

3,009 3,950.00 1,527 1,413.91

88 2,200.00 8 4,578.91

7,797 5,089




Since the beginning of the claims resolution process, the CRT has augmented the
AHD with accounts and account values identified during the c(')uxse. of its work (see
discussion below).! As of the date of this writing, the Total AHD-plus contaihs 38,810
accounts. Of these, thére are 6,945 known values accounts in ICEP Categories 1, 2, and 3
and in the CRT-added Categories 5 and above (identified by Special Master Junz as the
“AHD-plus”). These are the values upon which Special Master Junz bases her analysis. The
number of known-value accounts studied by Special Master Junz (6,945) therefore is actually
greater than the number of known-value Category 1 and 2 .accounts contained in the original
post-scrubbed AHD, upon whi;:h the ICEP auditors made their aﬁalysis (5,089).
| The number of known value accounts, by account type, and their average values is
shown in the table attached as Appendix One to this document. The table conveniently
summarizes the progression of number of accdunt_s and their aVerage value from the ICEP
calculation through Special Master Junz’ recommendations. The table ‘shows -the‘ number and
averages for pre—scfubbing Category 1 and 2 known valué accounts (as calculated by the
auditors and reflected in the current presumptive valués); for post-scrubbing Category 1 and 2
known value accounts (reflecting the élimination’ of accounts during the scrubbing process);
for post-scrubbing Category 1, 2, and 3 knowﬁ value accounts (including Category 3 but not
any additional accounts identiﬁed by the CRT); for };aid known value accounts (not including
known value accounts that have yet to be awardéd); and for post-scrubbing Category 1,2,3,
and 5 plus known value accounts (fhe so-called AI—]D-plué, upo;l which Special Master Juﬁz’
recommendations are based). The final columﬁ shows. Special Master Junz’ presumptive

value recommendations.

® 1t was expected that the CRT would identify awardable accounts not identified during the ICEP audit. Thus,
Article 22(3) of the Rules Governing the Claims Resolution Process states: “Notwithstanding prior provisions,
the CRT may make an Award in a case in which the Claimant plausibly establishes a right to an account that
falls within the CRT’s jurisdiction but which, for whatever reasons, was not identified during the ICEP
investigation and therefore cannot be subject to Matching and/or Research.” Such accounts are added to the
AHD by the CRT and are tracked for internal reporting purposes in categories labeled 5 and above, depending
upon the source of the information that documents the existence of the account.



3. The Method and Results of the CRT’s Review of Bank Files as Part of the
Claims Process

During the course of the claim resolution process, the CRT reviews all accounts that
potentially match a claim. Thev review encompasses not only the repoﬁs prepared by the
auditors in connection with the account, but also the underlying bank records. The CRT has
_béen able to obtain a great deal of information about the accounts that was not made available
. in the truncated auditors’ reports. This procedure is in accordance with the banks’ agreement,
as part of the Court’s approval of the Settlement, to “provide reasonable access by claims
personﬁel to the consolidated database [AHD] and to ICEP audit files prepared in connection
- with éuch accounts.”

The bulk of the CRT’s néw information about the accounts has come from this
process of reviewiﬁg undeﬂying bank documents. Many accounts reported by the auditors
without any value information actually can be valued once the bank records are fully
examined. In fact, from the bank records alone, the AHD has been augmented. with 745
_ known values not included in the AHD. Moreover, as Special Master Junz explained in her
March 31, 2009 response, to date, 54 i)ercent of awarded known value accounts were based

on value information not originally reported by the ICEP auditors."

_ a. ’Variances by Audit Firm

- Based upon the Hydoski Memorandum, the number of account values reported during
the ICEP audit varied by audit firm and by bank. In particular, Arthur Andersen (“AA™),
* which audited Credit Suisse, did not report account values for several hundred accounts,
although the claims process since has shown that these accounts did, in fact, have values.
Thus, of the 23,509 known value accounts in the pre-scrubbed data set of approximately

54,000 accounts, only 8,715 accounts, or 37%, had been reported by Arthur Andersen. Of

® See Memorandum to the File, August 9, 2000, q B(2).
Y Junz March 3 1, 2009 Response, at 7.



the 8,715 known value accounts reported by Arthur Andersen, only 1,290, or less than 15%,
were reported as Category 1 or 2 accounts and therefore included in the calculation of the
average values. This is particularly striking because Credit Suisse was the largest Swiss bank
during the period between 1933 and 1945, This means that the vast majority of account
values from Credit Suisse were not considered when the current presumptive values were
calculated. Moreover, of all 8,715 known value accounts reported by Arthur Andersen, 8,382
or 96%, were reported as accounts of unknown type, rather than as custody accounts, demand
deposit accounts, and so forth. These numbers strongly suggest that the limited information
made avaﬂable to Arthur Andersen during thé aﬁdit caused that audit firm to significantly
under-report the number of kﬂown value accounts in Categories 1 and 2. The lack of
complete data also résul,ted-in Arthur Andersen’s inabilify in many cases to correctly identify
the type of account reported, which necessarily impacted the caiculations upon which the
current presumptive values are based. |
With respect to the post-scrubiaing numbers and according to queries run on the data,
although 5,089 accounts of the 36,131 post—scnibbed AHD were reporteci to have had valueé,
and AA reported 14,837 accounts, 6r 41% of the total accounts in the AHD, none of the
accounts that AA reported was reported with a known value."! However, of the 1,442
~ accounts paid to date that were reported by Arthur :Ahdersen (excluding sub-accounts), the
CRT in fact has fouﬁd values for 457 accounts, or épproximately 32%. By extrapolating this
rate to the total number of accounts in the AHD reported by Aﬁhur Andersen (14,837), it
would be expected that 4,748 account values would have been reported by Arthur Andersen

(14,837 accounts times 32%). However, as noted, Arthur Andersen reported no account

1 some AA accounts in the AHD did include a value. However, they did not include a corresponding value
date that would enable a 1945 value to be calculated. Without a corresponding date for the reported account
balance, there is insufficient information to determine the historic value of an account. For example, a savings
account with a balance of $500 absent withdrawals, would have a much higher value today if that balance date
was as of ten years ago rather than as of yesterday, due to accumulation of interest.



values. By contrast, Price Waterhouse (PW), which audited UBS and its predecessors,

reported a total of 12,779 accounts, or approximately 35% of the post-scrubbed AHD. PW '

reported values for over 45% of these accounts.

b. Sub-Accounts

The CRT’s review of the underlying bank records made available with the auditors’
 files also has revealed additional accounts owned by the same account owner (referred to by
the CRT as “sub-accounts”) that were not reported by the auditors and thus not included in
the AHD. To date, a total of 531 of these so-called sub-accounts have been awarded. Many
bank records evidencing these additional accounts also contained evidence of the value of

these accounts.

c. Data from Archival Sources

~ The CRT also makes extensive use of information obtained from European archives.
Based upon archival research, the 2005 publication alone included‘ the names of account
“owners of 906 additional accounts beyond those contained in the original AHD '(pre- or post-
scrubbed): 354 accounts from German and Austrian archival sources (primarily consisting of
asset registrations filed pursuant to a 1938 Nazi decree); and 552 accounts from records from
the Swiss Federal Archive. These accounts are only a portion of the additional accounts
documented in arphival souioes were added as appropriate to the AHD. As true for the
uriderlying bank records, many of these archival documents evidencing these accoun§s aléo
contain value information, and this information has been used to calculate the new

presumptive values.

4. The Valuation Data Are Not Skewed Toward Higher-Value Accounts

Dr. Mullin argues that the data relied on by ICEP to determine the presumptive values

are already biased upward because certain account values were excluded from their
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- calculation, and that the “data generaﬁng process”' by which new account information not
previously available to ICEP “appears biased toward high-value accounts.” (Declaration of

Charles Mullin, Ph.D., para. 9) Both assertions are without merit.

a. Account Vaiue Does Not Determine Whether Account
Documentation Survived

Dr. Mullin contends that the ICEP averages are skewed toward higher values because
“higher value accounts typically generated more documentation than lower value accounts.
Therefore, higher value accounts are more likely to have hadv some of that documentation
survive for the past 60 years and, hence, be known value accounts today.” (Declaration of
Charles Mullin, Ph.D.,v para. 7) This is pure conjecture and is not supported by the actual
documents made available to the CRT. First,. it is not the volume of documentation that
~ makes its survival more or less likely, but rather the fype of documentation. As referenced in
the ICEP Report, most transactional récords (in_cludjng, for example, balance statements)

relating to Holocaust-era accounts are no longer available. (ICEP Report, p. 6, para. 22 —23)

However, account opening or closing records were more likely to survive, because systematic

destruction of such records by ‘_the banks without detection would “be difficult, if ndt
impossible.” Thus, a cursory review of the »éwards published on the CRT’S website —
www.crt-ii.org — shows that the bank documents for mdst awards consist of account opening
or closing cards (without additional information, including balance information) or printouts
from the banks’ database reﬂvecﬁng‘ information from such cards.

Second, if Dr. Mullin’s assertion is trﬁe, namely, that “higher value accounts are more
likely to have had some of that documentation survive for the past 60 years and, hence, be
known value accounts today,” (Declaration of Charles Mullin, Ph.D., paré. 7) one would
expect that documentation relating to the majority of the accounts in the AHD would contain

_ value information, because these are the accounts for which records still exist, in contrast to

11



the 2.7 million accounts estimated by ICEP for which no account records now exist. Quite
the opposite is true. As detailed in Special Master Junz’ response of March 31, 2009, of the
36,131 accounts in the post-scrubbed AHD, only 10,655 (in all categories), or less than 30%,

had known value. Of these, 2,434 were known value savings accounts in Category 4.

" b. The Inclusion of Category 3 Accounts does Not Skew the
Average Upward

Dr. Mullin argues that Category 3 account values should be exclud‘edv from the |

calculation of average values, and refers to the distribution of known account values in

- Categories 1, 2 and 3. He notes that, in the original ICEP data, there were a thhcr share of

known value accounts in Categories 1 and 2 than in Category 3. However, Dr. Mullin fails to
recognize that duriﬁg the scrubbing process, the percentage share of known value accounts by

ICEP category changed dramatically. In the ICEP data set of 53,886 accounts, approidmafely

70% of Category 1 accounts and 80% of Cate'gory 2 accounts had known values. After

scrubbing, of the 36,131 accounts in the AHD, only 37% of Category 1 accounts (not ‘70%).

and 64% of Category 2 accounts (not 80%) had known values.

Moreover, as the post-scrubbing numbers show, and as detailed in Special Master
v Junz’ various submissions, including her March 31, 2009 response, during the claims
resolution process,.a significant number of account values were ascertained for Category 3
accounts. In fact,.if we assume that some 4,748 Credit Suisse accounts reported without
- value Vactﬁally have' values, as described above (see supra, p. 10), and knowing from CRT
database Queﬁes that 47% of all accounts reported by Arthur Andersen were categorized as
Category 3 accoxin;cs, we may expect that at least 2,232 additional Category 3 accounts do, in
~fact, have values that simply were not available for reporting by Arthur Andersen (not

considering additional values available in accounts reported by other auditing firms). As

™ Junz, March 31, 2009 Response, at 6.
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Special Master Junz has noted, the value information obtained during the claims resolution

process anchors the Category 3 values within the overall range.

c. The Use of the Mean Does Not Skew the Averages toward
Higher Values

Dr. Mullin argues that the use of the mean skews the averages toward higher values.
(Declaration of Charles Mullin, Ph.D., para. 18 — 20) Special Master Junz refutes his
argument in her March 31, 2009 response.‘ It is also intgresting to note that Dr. Mullin’s
assertion that the use of the mean skews the averages toward higher values only holds true if
the data is distributed with a “riglit fail*,” i.e., if the majority of the known account values are
" low value and only é few high account values exist that skew the mean. Dr. Mullin implies
that the median, rather than the mean should be used to calculate the aw}erages, because he
expects the distribution of fhe account values to have a right‘ tail, agéin, that the high values
are outliers that skew the mean. But this contradicts h1s earliér assertion that documentation
evidencing high account values more likely survived. If high account values more likely
survived, we should expect the account value idata to be distributed with a left tail, i.e., that
the low values are the outliers. But if in fact the usé of the mean skewé the averages toward
higher values, then the bulk of the known value accounts should be low value, not high value.
Dr. Mullin does not suggest that he makes the latter argument in the alternative and offers no

explanation for this contradiction.

d. The Effect of Small Savings Accounts

Dr. Mullin argues that the presumpﬁve values calculated by the ICEP auditors are
already biased upward because the auditors excluded account balances below SF 250.00. In
fact, only small balance savings accounts were excluded, not any of the five other account

types. Such accounts were excluded because it was believed, at the time of the audit, that
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such accounts were not likely to be held by non-residents of Switzerland.” Moreover, some
savings accounts with small balances were not excluded. Thus, a total of 508 of the total
3,258 known.valueé savings accounts, or 16%, contained in the (post-scrubbed) AHD had
reported values of SF 250 or less. Of these 508 savings accounts with a known value below
SF 250, 465, or 92%, are in Category 1, 2, or 3, and their values are therefore included in

Special Master Junz’ average value calculations.

e The Effect of Voluntary Assistancé

Dr. Mullin also argues that the value information obtained through the process of
-“Voluntaiy Assistance” is biased toward high value accounts. VoluntaryA Assistance is the
process by which the CRT requests the defendant banks to _prévide the CRT with any
additional data that the bank files may contain about partipular matched accounts, beyond the
data collected as part of the audit. However, the data the CRT has obtained from the
defendant_ banks via this mechanism do not show any bias toward high value accounts and
therefore do not bias the average calculations upward. ‘As described above, when resolving a
claim to an account, ihe CRT examines both the reports prepared by the auditors in
connection with the account, as weﬂ as the underlying bank records. In many cases, these
bank records aré inc,émplete. The incomplete records make it especially difficult to
determine the identity of the account owner, and this has prompted the majority of the

requests for Voluntary Assistance. The CRT’s internal records show that, to date, additional

documents have been obtained through Voluntary Assistance for 1,366 accounts. Of those,

the documents for 601 accounts, or 44%, showed that the claimant’s relative was not the

account owner, and no award was forthcoming, For the remaining 765 accounts, only 157

13 During the course of the claims resolution process, the CRT’s experience has been that such accounts were, in
fact, often held by Holocaust victims. A wealth of anecdotal evidence strongly suggests that the passbook
savings account was a preferred type of account among Nazi persecutees, especially because the passbook could
be physically given to family members attempting to flee Nazi persecution.
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(11% of the total accounts for which Voluntary Assistance was received) were paid at known
values exceeding the averages for the type of account awarded. These numbers reflect the
importance of Voluntary Assistance not in determining the value of an account, but rather the
identity of the account owner and the account’s ultimate disposition.

In specific sorts of cases in which the auditors determined a likelihood, based upon
the source of the record they had accessed, that additional records exist, the CRT was
specifically instructed by the auditors to ask for additional records. Thus as Special Master
Junz noted in her March 22, 2006 submission, PW incorporated a standard memorandum to
file regarding “additional documentation potentially located in the Bank’s corresponding
account file folders” in a significant number of the accounts it reported. The memorandum
explains:

PwC performed a sample test of folders not presented
by the Bank during the “scrubbing” process to ascertain the
volume of additional documents found by the Bank. Based on
that sample test, the Bank folders contained additional
documents for over 50% of .the accounts in Categories 1 — 4.
These documents . included, inter alia, account holder
signatures, addresses and deposit amounts. In cases where the
account in Cat 1 — 4 was from a Bank-prepared database..., the

Bank, in most cases, found the original document used to
support the account. :

PwC would recommend that if the CRT-II reviews this
folder during the Claims Adjudication process, it should
request from the Bank to have access to any additional
documents located in the corresponding Bank files.

When the CRT requested Voluntary Assistance from UBS in connection with these
types of accounts, UBS responded in several hundred cases With additional documents that
greatly assisted the claims resolution process. This information led the CRT to a better
identification of the account owners, as well as a better understanding of the account type at
issue, its contents, and disposition, where available.

Voluntary Assistance from Credit Suisse was less forthcoming, but eventually Credit
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Suisse did provide some assistance to the CRT in the form of documents such as custody
account identification cards (“Leitkarte”) and custody account portfolio holding cards

(“Depotvalorenkarten”) for each security held within custody accounts held at certain

branches of the bank. This provided account value information for over two hundred -

accounts. The documents were not included in the original ICEP files because of oversight:
there had been an input error regarding the source of the documents.
There is no indication that the information obtained from UBS through Voluntary

Assistance revealed account values either significantly higher or lower than values contained

in documents already contained in the audit files. In so far that the Voluntary Assistance

from Credit Suisse largely took the form of custody account identification cards and custody
account portfolio holding cards for each security held within custody accounts, the value
informaiion was limited mosﬁy to this account type. As Dr. Mullin himself pointed out,
however, of the 212 accounts for which the CRT obtained such inférmation, only 84 required
an upward adjustment from their original award amount. Thus; the majority of the account
values obtained through Voluntary Assistance at this bank reflected not an'.upward bias, but
rather a downWard bias in terms of valug. Of course, all values obtained through Voluntary
Assistance ~ both those above and those below the presumptive valuesi at which the accounts
were originally awarded — were used in calculating the averages, so no bias can be attributed

to this process.
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We remain available to answer any questions you may have.

' _ Respectfully submitted,
. A ' )
,)\ | A0 : Q/ =% = O
ary B. Cagter Dov Rubinstein
Secretary General , Secretary General
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