. 'UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE: ' Case No. CV 96-4849 (ERK)(MDG)

HOLOCAUST VICTIM ASSETS : (Consolidated with CV 96-5161
LITIGATION _ and CV 97-461)

This Document Relates to: All Cases

: CRT SPECIAL MASTER JUNZ’ PROPOSAL FOR ADJUSTMENT
OF DEPOSITED ASSETS CLASS PRESUMPTIVE VALUES IN THE CONTEXT OF
- THE SETTLEMENT AGREEMENT AND THE DISTRIBUTION PLAN

JUDAH GRIBETZ
Special Master

SHARI C. REIG
Deputy Special Master

Bingham McCutchen LLP
399 Park Avenue

New York, New York 10022
December 19, 2008

AJ72779310.1/0795507-0000264275



TABLE OF CONTENTS

Page
CRT SPECIAL MASTER JUNZ' PROPOSAL FOR ADJUSTMENT OF
DEPOSITED ASSETS CLASS PRESUMPTIVE VALUES IN THE CONTEXT OF
THE SETTLEMENT AGREEMENT AND THE DISTRIBUTION PLAN
1. The Status of Distributions t0 Date..........cocrvvirrvierierieienineieeesieree e sre st et esens 4
1I. The Deposited Assets Class: The Adoption of Presumptive Values to
Compensate for the Banks’ Destruction of Documents Relating to Actual
ACCOUNT VAIUES ..ottt ettt b et ese b srsresrensereenenesrons 7
A. The Volcker Committee Audit Reveals the Destruction of Records
Relating to Holocaust-Era Swiss Banks ACCOUNTS ..........ccovervveeeeninreerieeeiceeeeeretee e 7
B. The Decision to Use Presumptive Values in the Deposited Assets Class
Awards Process Where Actual Account Values Are Unavailable...........cccocovvvvvvveircirnennnnne. 10
C. The Claims Process Has Revealed New Information Impacting the
Original Presumptive Value Recommendations..........ccccveevvevrevenivrereeiiiecsceeisise e 12
1. Summary of the new data.................oiiivininri i 12
2. According to the auditor who led the ICEP investigation that established the
current set of presumptive values, it is appropriate to revisit the original presumptive
value calculations to take into consideration information that became available after the
completion of the audit..........coooiiiiiiiiii i, 14
3. The Courts have previously indicated that members of the D.eposited Assets Class
have the strongest Claims..........oovviiiiiiiii e, 15
III. The Derivation of the Current Presumptive Values...........ccooevevvvevviirnieciieceeeeseereeenenns 16

A.  The Volcker Report: The Determination of Account Categories and
Estimated Values .........cccccevenvcrniinneenen s R 17

1. Valuation data for accounts closed unknown by whom (“Category
3" accounts) should have been taken into consideration by the ICEP auditors
in determining PreSUMPiVe VAIUES .....cocvreiieinreeeiee ittt s et 25

2. The CRT has identified values for accounts that were previously
reported by ICEP auditors as being of “unknown” value ..........cccceeovvveiviiriiiieccseeeenenn 29



TABLE OF CONTENTS

(continued)

Page(s)
3. The current presumptive values do not reflect the “post-scrubbing”
account StrUCtUIe aNd VAIUES .......covirivrinirieieeieieeertesieste st st s e s e s esaesaessessesresreereereessessons 30
4. The CRT has changed valuation procedures relating to interest and
securities, and to book value generally ... 31
5. The new.information from Credit Suisse confirms Special Master
JUNZ' CONCIUSIONS ...cuvvvieriririieiiciie ettt be et ser et s s ensareseseas 32
IV. The Impact of Special Master Junz' Proposéd Adjustment of Presumptive Values
Upon Projected Deposited Assets Class Payments............co.ovveviiiiiiiiiiiiiniiiiinnn., 35
EXHIBITS
Exhibit A — Special Master Junz to Judge Edward R. Korman letter dated March
22,2006, Special Master Junz to Judge Edward R. Korman report dated
March 21, 2006 With appendices .........cceerveerrrerirerineneenniseeeeesese s eeeseens Al-A23
Exhibit B — Special Master Junz to Judge Edward R. Korman report dated May
14, 2007 with appendiCes.........covvervvererrrerierenieresrreeneenes e s vee B1-B13
Exhibit C — Special Master Junz to Judge Edward R. Korman report dated July
15,2007 ...ttt ettt b et ne et et srereere et ens C1-Cé6
Exhibit D — Special Master Junz to Judge Edward R. Korman report dated
October 10, 2008 .....ooooveiieeriiciieceieerree et e seeeseeveesenes e D1-D16
Exhibit E — Frank Hydoski to Judge Edward R. Korman letter dated December 1,
2008, ettt et r e R et r st et tsereerenene e E1-E2

- i



CRT SPECIAL MASTER JUNZ’ PROPOSAL FOR
ADJUSTMENT OF DEPOSITED ASSETS CLASS-
PRESUMPTIVE VALUES IN THE CONTEXT OF THE
SETTLEMENT AGREEMENT AND THE DISTRIBUTION
PLAN

- We submit this report ét the request of the Court, with reference to Claims
Resolution Tribunal (“CRT”) Special Master Helen Junz’ recommendation to adjust the
“presumptive values” as currently uséd by the CRT to award accounts for which no known value
could be found. Thé Court has requested that Special Master Junz’ recommendation be placed in
the context of thé Settlement Agreement and the Plan of Allocation and Distribution of
Settlément Proceeds (“Distribution Plah”). This report will be available on the Internet site forv

this settlement, www.swissbankclaims.com, as well as the Court’s docket.

“Presumptive values,” or average values, have been utilized by the CRT to
determine the amount of an éward fora paﬁicular Holocaust-era Swiss bank account where’ bank
records containing the actual valuation data no longer exist. CRT Special Master Helen Junz has
conducted an extensive examination of the data underlying the presumptive values currently in
use as part of the Deposited Assets Class claims plrocéss.1 Dr. Junz’ studies have revealed that

the average value of a Swiss bank account owned by a Holocaust victim is significantly higher

Dr. Junz has extensive experience in international finance. As Judge Korman observed in his

Memorandum & Order dated November 29, 2006 (available at www.swissbankclaims.com(chronology)): “Prior to
her appointment [as CRT Special Master on April 13, 2004] Dr. Junz, who is an economist, had a distinguished .
career as a national and international public servant. She served in senior positions at the Board of Governors of the
Federal Reserve System of the United States, at the Economic Council of the President in the White House; as

- Deputy Assistant Secretary at the Department of the Treasury and subsequently at the International Monetary Fund.
Her involvement with the analysis of Holocaust era asset questions came in 1997 when Paul Volcker asked her to
produce a study of the wealth of the Jewish population in Europe at the eve of the Nazi era to provide a touchstone
against which he and the Independent Committee of Eminent Persons (‘ICEP?), which he chaired, could assess the
results of their audit of Swiss banks. The study was published as a book entitled, ‘ Where did all the money go? Pre-
Nazi Era Wealth of European Jewry’ (Staempfli Publishers Ltd., Berne, 2002). Subsequently she guided the
economic and financial research for the U.S. Presidential Adv1sory Commission on Holocaust Era Assets, served as
a member of the Independent Commission of Experts Switzerland - Second World War (the Bergier Commission);
advised the van Kemenade Commission (Dutch commission) on aspects of Jewish-owned wealth in the Netherlands;
produced, in collaboration with her co-authors, a study for the Austrian Historical Commission and was a fellow at
the Center for Advanced Holocaust Studies at the U.S. Holocaust Memorial Museum.”

A/72779310.1/0795507-0000264275



than fhe amounts .that were estimated at the inception of the payment program. Based on her
analysis, she has recommended ‘that the Court adjust the presumptive values, which date from the
adoption in 2001 of the rules governing the Deposited.ASsets Class claims resplution ﬁrocess, to
take into consideration the additional information that has become available as a result of the

CRT’s efforts to analyze and award Deposited Assets Class claims.

Special Master Junz has filed several reports- discussing her presumptive value
recommendafions: her initial report of March 21, 2006 (hereinafter, the “Junz Presumptive
Value Membrandum of March 21, 2006”), updated at the request of the Court on May 14, 2007
(“Junz Updated Memorandum of May 14, 2007”), supplemented on July 15, 200’7 (the “Junz
Supplemental Memorandum of July 15, 2007”) and updated agajﬁ on October 10, 2008 (}he
“Junz October 10,2008 Report”). It is our understanding that the October 10, 2008 Report
confirms Dr. Junz" earlier conclusions regarding the appropriateness of amending the set of
presumptive values currently used by the CRT, and that it incorporates a great deal of
information that was made available to the claims process only within the last year. As more
fuliy discussed below, we further understand thét with this additional data and thé fact that the
CRT is very close to completihg the processing of awards, Special Master Junz considers that her
finding of the need for an upward adjustment of thé set of presumptive values can be vieweci as

final. "~

Our report is intended only to place Special Master Junz’ recommendation in the
context of the Settlement Agreement and the Distribution Plan. Obviously, it cannot substitute
for her reports. For convenience, copies of Special Master Junz’ reports to the Court on

presumptive value are annexed hereto.

" As discussed in greater detail below, Special Master Junz’ recommendation to
adjust presumptive values to reflect the information that has become available to the claims

process since the adoption of the current set of presumptive values in 2001 would have a
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substantial impact upon the amounts ultimately distributed to members of the Deposited Assets
Class. In fact, based upon Dr.~ Junz’ projections concerning the number of accounts remaining to
be awafded, there may be a shortfall in the ‘sums needed to repay bank depbsitors. The total
amount payable to the Deposited Assets Class wbﬁld be $812.7 million according to Special
Master Junz’ October 10, 2008 estimate, exceeding the allocated sum of $800 million by over

$12 million.”

L. The Status of Distributions to Date
The Settlement Agreement executed by counsel for the parties and approved by

the Court required that, in return for releases of Holocauét—era elaims against Swiss financial
institutions and other Swiss entities, each of the five Settlement Classes was to receive
compensation from the $1.25 billion Settlement Fund. As reported on the Internet site,
www.swissbankclaims, com, of September 30, 2008, more than $1 billion has been approved for
distributien or allocation to over 448,000 Holocaust victims 6r their heirs.® Since September 30,
2008, adeiitioﬁal payments have been made so that as of December 18, 2008, a total of

$1,062,245,236 has been approved for distribution or allocation.*

2 See Junz October 10, 2008 Report, at 15, 16. Special Master Junz’ calculation was based on the then-

prevailing exchange rate of US $1 = SF 1.10. However, she pointed out that “given the large swings in the
exchange rate of the US dollar vis-a-vis the Swiss franc over the past year, and the important effect of a change of
even a few basis points on the total amounts,” she also calculated the “overall total at exchange rates of US $1 = SF
1.05 and US $1 = SF 1.15 as well.” As of December 17, 2008, the exchange rate was US$1 = SF 1.10, which is the
central rate used in Special Master Junz’ calculations.

The Distribution Statistics, as well as other detailed information concerning the settlement and its
implementation, are available on the Internet at www.swissbankclaims.com.
4 See Distribution Statistics; see further “Memorandum & Order Approving Set 183: 30 Awards, 3 Award
Amendments and 1 Award Denial Certified by the Claims Resolution Tribunal Pursuant to Article 31(2) of the
Rules Governing the Claims Resolution Process and Authorizing Payment from the Settlement Fund,” December
18, 2008 (“December 18, 2008 Order Approving CRT Set 183”). The number of Holocaust victims and heirs who
have received compensation also has increased since September 30, 2008; the information currently is being
tabulated and updated Distribution Statistics will be posted on the Internet.
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~ Specifically, the following distributions have been made thus far to the five
categories of “Victims or Targets of Nazi Persecution” and the five classes specified under the

Settlement Agreement’:

e Deposited Assets Class: As reported on the Internet site, as of September 30, 2008,
$510,187,397 had been authorized for payment to 17,368 Holocaust victims or their
heirs for the return of Swiss bank accounts. Those numbers have since increased as
additional claims are processed so that as of December 18, 2008, a total of
$545,814,793.56 has been authorized for payment to this Class.® Claims analysis is
conducted by the CRT, an administrative agency created and operating under the
authority of the Court. The claims process operates in Zurich and New York under
the supervision of the Special Masters. More than 35,000 claim forms were filed in

" response to lists of Holocaust-era Swiss bank accounts published in 2001 and 2005.
In an effort to ensure that all possible claims were analyzed, on July 30, 2001, the
‘Court authorized analysis of an additional 70,000 Initial Questionnaires (IQs), of
over 600,000 questionnaires submitted in total. While generally considerably less
detailed than the claim forms, the IQs nevertheless may have included information
sufficient to enable the CRT to analyze the claimant’s possible entitlement to a Swiss

- bank account. Awards are made for plausible claims for which account
documentation exists. Payments vary depending upon the nature of the account, the
availability of bank records, and other factors. As of the current date, the average

~ value of an award is $147,839.45.7 -

o As part of the distributions described above, the Court has approved payments in
the amount of $5,000 each for plausible undocumented claims; i.e., claims
plausibly indicating entitlement to a Swiss bank account, but for which bank
documentation has not been provided or is no longer available due to the banks’
destruction of records relating to millions of Holocaust-era accounts. Among the
criteria considered in determining such claims are the account owner’s
relationship to Switzerland; efforts made by the claimant or other family members
to retrieve Swiss bank accounts prior to the finalization of the Settlement
Agreement; the relationship between the claimant and the account owner; and
other factors.®

o [t is anticipated that substantially all claims analysis will be close to completion
by the end of 2008. Appeals may be filed with the CRT Special Masters Michael

5 With the exception of Slave Labor Class II, under the terms of the Settlement Agreement negotiated by the

parties, a class member must be a “Victim or Target of Nazi Persecution” to receive compensation; i.e., “Jewish,
Romani, Jehovah’s Witness, homosexual or physically or mentally disabled or handicapped.”
6 See December 18, 2008 Order Approving CRT Set 183; see also n. 4 supra.
! See Letter to the Court of December 18, 2008 from the CRT submitting Set 183. In calculating average
values, three awards were excluded because their large size would have skewed the results: a $21.9 million award
issued in April 2005, and two related awards issued subsequently ($15.7 million and $9.6 million respectively).

See Letter to the Court of February 15, 2006 from Judah Gribetz and Shari C. Reig recommending payment
of Plausible Undocumented Awards; see also Order of February 17, 2006 adopting the recommendations.
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Bradfield and Helen B. Junz and these are rev1ewed in accordance with the CRT
Rules and other applicable legal principles.

e Slave Labor Class I: To date, $287,150,750 has been authorized for payment to
197,980 surviving slave laborers (or, for those who passed away on or after February
15, 1999, their heirs). Under the terms of the Settlement Agreement, the class
consists of persons who performed slave labor for German companies which
transacted the proceeds of the slave labor through Swiss financial entities. As
demonstrated in the Distribution Plan, the historical record indicates that virtually all
German slave labor-using companies as well as the Nazi Regime itself banked with
Swiss financial institutions, warranting the presumption that all slave labor proceeds
were transacted through Switzerland. Therefore, all former slave laborers were
eligible as members of Slave Labor Class I for payment of $1,450 each. Virtually all

- of these survivors also were eligible for payment from the separate German
Foundation “Remembrance, Responsibility and Future,” Of the over $287 million
approved for distribution by the Court, $252 million has been authorized on behalf of
173,926 Jewish slave laborers, and $35 million on behalf of 24,054 Romani, '
Jehovah’s Witness, homosexual and disabled slave laborers, through programs
supervised by the Special Masters and the Court and implemented by the Conference
on Jewish Material Claims Against Germany (Claims Conference) and the

- International Organization for Migration (IOM). The Slave Labor Class I program,
including appeals, essentially is complete. :

e Slave Labor Class II: $826,500 has been authorized for payment to 570 survivors
(and certain heirs) who performed slave labor on behalf of companies owned by
Swiss entities. As with Slave Labor Class I, eligible class members have received
payments of $1,450 each. Each claimant was required to demonstrate that he or she
performed slave labor for a specific Swiss-owned company. The Slave Labor Class
II program, which is now complete, was administered by the IOM under the
supervision of the Court and Special Masters.

‘e Refugee Class: $11,600,000 has been authorized for payment to 4,158 survivors
and certain heirs who were expelled from or denied entry into Switzerland (such
payments were made in the amount of $3,625 each), or were admitted into
Switzerland but mistreated (such payments were made in the amount of $725 each).
The Refugee Class program was operated by the Claims Conference and IOM under
the supervision of the Court and Special Masters, and is now complete.

o Looted Assets Class: $205 million has been authorized for distribution or allocation
on behalf of the neediest Holocaust survivors around the world, all of whom are
presumed to have been subject to looting during the Nazi era. These needy survivors
receive food, medical assistance, emergency grants, winter relief and similar aid
under a ¢y pres remedy adopted by the Court in November 2000 as part of the
Distribution Plan and upheld by the Court of Appeals in July 2001. On June 19,
2006, the United States Supreme Court denied certiorari and therefore did not
consider an appeal filed by certain United States survivors. Programs on behalf of
Romani, Jehovah’s Witness, homosexual and disabled victims, administered by the
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IOM under the supervision of the Court and Special Masters, were completed in
January 2006 and resulted in more than $20,500,000 in assistance to 73,840 needy
survivors in Central and Eastern Europe. Programs on behalf of the neediest Jewish
survivors are scheduled to continue through mid-2011 under the terms of the
Distribution Plan. Annual distributions total approximately $18.45 million. The
programs assisting needy Jewish survivors are administered under the supervision of
the Court and Special Master by the Claims Conference and the American Jewish
Joint Distribution Committee (JDC). Thus far, the Court’s Looted Assets Class
programs have assisted more than 228,700 needy survivors.

II. The Deposited Assets Class: The Adoption of Presumptive Values to Compensate
for the Banks’ Destruction of Documents Relating to Actual Account Values

" To place Special Master Junz’ presumptive value recommendations in context, it
is useful to revisit the events that led to the Deposited Assets Class claims process and the
adoption of “presumptive values” where actual account data has been destroyed or is otherwise

unavailable to the CRT.

A. The Volcker Committee Audit Reveals the Destruction of Records
Relating to Holocaust-Era Swiss Bank Accounts

In 1996, due to mountihg pressure from Holocaust victims and heirs and renewed
media attention, an investigation of Swiss accounts took place following Switzerland’s
agreement to relax its bank secrec;y rules. The inquiry wasled by Paul Volcker, former
Chairman of the United States Board of Governors of the Federal Reserve System. The
investigating committee, known as the Independent Committee of Eminent Pérsons (“ICEP”) but
often referred to as the Volcker Committee, had two main objectives as stated in its final report:
to “identify accounts in Swiss banks of victims of Nazi persecution t.hat. have lain dormant since
World War II or have otherwise not been made available to those victims or their heirs” and “to

assess the treatment of the accounts of victims of Nazi persecution by Swiss banks.”’

o Special Master’s Proposed Plan of Allocation and Distribution of Settlement Proceeds, September 11,
2000, adopted in its entirety by the Court on November 22, 2000, 2000 W1. 33241660 (E.D.N.Y. November 22,
2000), aff'd, 413 F.3d 183 (2d Cir. 2001) (reissued as a published opinion, July 1, 2005) (hereinafter, “Distribution
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, On December 6, 1999, the Volcker Committee released its final report. Its
research showed that some 6.8 million Swiss bank accounts were open or opened during the
relevant period of 1933-1945. Of these, the banks had destroyed documents relating to
approximately 2.7 million accounts. Despite this massive document destruction, records still
remained for approximately 4.1 million Holocaust-era Swiss accounts. The auditors conducted
research on approximately 300,000 of these 4.1 million accounts. The lecker Committee
determined that of the 300,000 accounts investigated, a total of approximately 54,000
(specifically 53',886) had a “probable” or “possible” relationship to victims of Nazi persecution. '’

These 53,886 accounts -- subsequently reduced to 36,000 by a so-called “scrubbing” process --
were to constitute the Accounts History Database (“AHD”); i.e., the database of accounts that
would be made available to the CRT for use in the claims process. The Volcker Committee |
further ijecommended that approximately 21,000 of fhe 36,000 AHD accounts should be
'publish'ed. The remaining approximately 15,000 accounts were not to be published, but were to
be available o the CRT for review in thé evént that a Holocaust victim or heir submitted a claim
that appeared to match to the unpublished account. The Volcker Committee concluded that the

value of the accounts in the AHD was approximately $643 million to $1.36 billion, including

interest.'!

As to the bulk of the 4.1 million Holocaust-era accounts for which records
continued to exist, but Wh_ich were not included as part of the AHD, the Volcker Committee
recommended that those remaining accounts should be consolidated into a “Total Accounts

Database” (TAD) that also would be available for use in a claims process."

Plan”), at 52-53, citing Independent Committee of Eminent Persons, Report on Dormant Accounts of Victims of Nazi
Persecution in Swiss Banks (Berne: Staempfli) (“Volcker Report™), at q 3.

Distribution Plan, at 57, citing Volcker Report, at § 30.
See infra for a more detailed discussion of the Volcker Committee’s estimate of account values.
Distribution Plan, at 58-59, 98-99, citing Volcker Report., at § 65-67. »

i1
12
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On the same date that the Volcker Committee releas_ed its report, the Swiss

Federal Banking Commission (“SFBC”) announced that it alone was fesponsible for decisions on
| publishing further lists of accounts, and that it would conduct additional analysis before reaching
a decision on the Volcker Committee recommendations sometime in the first quarter of 2000.
Several months later, on March 30, 2000, the SFBC announced that it had authorized the Swiss
- Banks to publish the accounts that were deemed by the Volckér Committeé “to have a
probability of being related to victims of the Holocaust” and to create a central database
containing the accounts which “the Volcker Committee considers to be probably or possibly
related to Holocaust victims.” As noted above, the number of accounts recommended for
,publ-ication ultimately was set at 21 ,OOO, while the number of accounts recommended for
inclusion in the “central database” -- the Accounts History Database (AHD) -- was reduced from
the original 54;000 to 36,000. The SFBC declined to adopt the Volcker Committee’s
recommendation to create a Total Accounts Database for all of the 4.1 million accounts that

existed in Swiss Banks in the relevant 1933-1945 period."?

‘Accordingly, from the outset, the cla_ims process for the Deposited Assets Class

~was shaped by several limitations significantly restricting the CRT’s access to Holocaust-era
bank records: (1) documentation relating to one-third of 6.8 million accounts had been
destroyed; (2) of the' still-remaining 4.1 million accounts, access generéllfr was to be provided
~ only to 36,000 accounts; the so-called “AHD”; (3) of the 36,000-account AHD, publication was
limited to 21,000 accounts'*; (4) information relating to accounts in the AHD was required to be
reviewed by a “Data Librarian” who would determine what information could .be viewed by the
CRT, and what was to be redacted in accordance with Swiss banking secrecy requlrements and
(5) even for the 36,000 accounts in the AHD, not all bank records were avallable some had been

destroyed, while others were not included in the database provided to the CRT.

13
14

Distribution Plan, at 57.
In 2005, after continuing litigation, approximately 3,000 additional accounts were published for a total of -
approximately 24,000 published accounts.
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B. The Decision to Use Presumptive Values in the Deposited Assets Class
Awards Process Where Actual Account Values Are Unavailable

One key piece of information that was missing from many of the AHD accounts
was the actual value of the account. To ensure that Holocaust victﬁns and heirs were not

| penaliéed by the lack of data -- since the destruction of documents relating to account values was
the responsibility of the banks, not the claimants -- the Distribution Plan recommended that when
the claims process was under way, it would be appropriate for the Court to adopt certain
presumptions that would apply when the bank records did not contain information about who

~ closed the accounts, and/or how much they were worth.

Thus, the Distribﬁtion Plan observed that any such rules “should provide for the
adjudication of Wéll-supported claims of Nazi victims when an account has been closed but it is
unknown who actually received the benefit of the account. In._this sitﬁation, or in a similar
situation when the amounts of accounts are unknowh, it is appropriate to rely on presumptions to
assist in the adjudication of such claims. For example, it is éppropriate to make an award to a
claimant of a closed account if the account holder perished in a concentration camp. If the
amoﬁnt in the account is unknown, it is also appropriate to make an award based on the average
value of the type of account. As with all other aspec.ts‘of the claims process, the Court will have

the discretion to adjust such awards to assure fairness among all claimants.”"®

In practice, the Court has adopted a variety of presumptions that have assisted in
easing so’merof the burdens upon claimants to accounts where documentation has been destroyéd
by the Swiss banks. These rules are based upon solid evidence emerging from the claims
resolution process. Thus, for example, the Court has adopted the adverse inference, which
presumes that an account was closed improperly and by someone other than the actual owner
where. the bank records do not demonstrate wﬁo closed the account; the presumption that a

Holocaust victim who reported his or her assets to the Nazi authorities may have underreported

Distribution Plan, at 109-110.
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 the actual value; and the presumption that the Swiss banks charged fees and failed to pay

interest on accounts owned by Holocaust victims.'®

To fill the gap posed by 1ncomplete bank records, which may document the
existence of an account, but contain nothing about the account’s value, the Court has authorized
awards to be made at designated “average” amounts based on the type of account. These
average amounts -- or “presumptive values” -- were assigned by the Volcker Committee auditors

- after the Distribution Plan had been approved on November 22, 2000 and the claims process was
under way. Specifically, the presumptive values were included in the proposed CRT Rules

" recommended to the Court on February 1, 2001 by Paul Volcker and Michael Bradfield (who

had served as counsel to ICEP); both individuals had been appointed by the Couﬁ on December
8, 2000 to serve as CRT Special Masters. The CRT Rules, including the presumptive values,

were adopted by the Court on February 5, 2001.

The presumptive values currently in use were based on the best data available as
of early 2001. The presumpﬁve value for a savings account was calculated at a 1945 value of SF
830; for a demand deposit account, SF 2,140; for a custody account, SF 13,000; for é safe
depositbox, SF 1,240; for an account of unkhown type, SF 3,950, and for other accounts which
do not fall into _the abové categories, SF 2,200. A multiplier has been utilized to bring these

amounts to current values.'”

16 For a more detailed listing of some of the presumptions the Court has adopted in favor of claimants, see
Order of November 29, 2006, Appendix A (“Selected amendments and clarifications to the rules and guidelines used
by the CRT in the claims resolution process”)(available at www. sw:ssbankclazms com (chronology)).

' See CRT Rules, Article 31.
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C. Tbhe Claims Process Has Revealed New Information Impacting the
Original Presumptive Value Recommendations

1. Summary of the new data

In the several years that have passed since the auditors’ original assessment of the

average values of the accounts in the Account History Database (AHD) made available to the

claims process, a great deal of new information about these accounts has come to light, including

a significant body of data concerning actual -- as opposed to estimated -- account values. Special

Master Junz explains that the presumptive values cﬁrréntly in use do not reflect the following

important facts revealed only as a result of years of analysis of materials located by the CRT in

connection with the claims process:

The original presumptive values were extrapolated from only a portion of the data
analyzed by the Volcker Committee auditors. As Special Master Junz puts it, “with
respect to the presumptive value calculations, only part of the known balance
information was utilized.”'® As noted above and discussed in further detail below, the
auditors divided the Holocaust-era Swiss bank accounts that they investigated into four
categories. Only the account information from “Category 1” and “Category 2” accounts
was used to calculate average values. Account information relating to “Category 3” and
“Category 4” accounts was deemed unreliable. For Category 3, the auditors were
unsure whether the accounts belonged to Holocaust victims. Further, the auditors
believed that the value data were spotty (and skewed) and therefore could not be
extrapolated to the entire database. However, the claims process has since revealed that

‘the Category 3 information actually was just as reliable, and perhaps even more so, than

the data underlying Categories 1 and 2: first, Category 3 accounts clearly belonged to
Holocaust victims, and second, the valuation data actually are continuous and in fact
representative of the database. Therefore, in retrospect, the exclusion of Category 3
information by the auditors in determining presumptive values has proven to have been
inappropriate. The exclusion of Category 3 information has had a significant impact
upon the amounts awarded to date, because “Category 3” accounts are often large
custody accounts holding securities, and constitute a substantial percentage of the -
number and value of awards issued to date.

That the “Category 3” data should be included in any assessment of account values was
made even more obvious when the CRT received, only within the last year, extensive
information from one of the two defendant banks, Credit Suisse. The new data was
provided to the CRT quite late in the claims process and only after many earlier
unsuccessful efforts to obtain such information. The Credit Suisse materials reveal

Junz Presumptive Value Memorandum of March 21, 2006, at 3.
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actual account values for 239 custody accounts, virtually all of which were “Category
3” accounts and, until now, had been considered to be of unknown value. The majority
of these accounts in fact already had been awarded at presumptive values. Nearly all of
these awards now have been adjusted to actual (known) values through amendments

“approved by the Court. The new account information is important not only because the

owners and heirs of these particular accounts now have received a full return on these
accounts, but because the new data about the 239 custody accounts also impact the
presumptive value estimates across all of the auditing categories.'

o Significantly, custody accounts have constituted approximately 30% of the
accounts awarded in the claims process to date, and even more significantly,
approximately 70% of the value of all CRT-II awards.

o The ICEP auditors issued their presumptive value recommendations for custody
accounts based upon their assessment of the average value of the 397 known-value
custody accounts available at the time of the audit. The recently-disclosed Credit
Suisse information brought the number of known-value custody accounts in the
CRT database as of October 10, 2008 to 892. This number is more than double the

397 accounts on which the auditors based their calculations. Therefore, the CRT’s
known-value custody account database is substantially improved from that available
to the auditors. : ' ‘

Even before receiving valuation information for the 239 Credit Suisse accounts, the
CRT clearly had located a significant amount of information that had not been available
to or fully analyzed when the auditors issued their original presumptive value
recommendations. Whereas the ICEP auditors sometimes reported that the accounts

they reviewed were of unknown value or unknown type, in the course of processing

claims, the CRT in many instances has been able to determine the account value or
account type. In fact, “more than one half of the accounts awarded under CRT II that
were reported in the original AHD as having no known balance were found by the
CRT in the course of its award determination to have values after al 920 Special
Master Junz’ recommendations have taken into consideration all of this more recently
available information about account values, which again serves to improve the quality
of the database. '

The ICEP auditors based their presumptive value estimates upon their analysis of 7,797
accounts of known value, of a total database of 53,957 accounts (an amount slightly
higher than the 53,886 cited in the Volcker Report)*'; i.e., 14.5%. Special Master Junz
bases her proposals upon her analysis of 6,945 accounts of known value, of a total
database of 38,624 accounts; i.e., 18%. Therefore, proportionate to the total data
available, Special Master Junz worked with a somewhat higher percentage of known-
value accounts than did the ICEP auditors. Furthermore, the number of known-value
accounts studied by Special Master Junz (6,695), at 89% of the total number of known-

19

21

See Junz October 10, 2008 Report, at 2 ef segq.
Junz October 10, 2008 Report, at 7 (emphasis added).
See Junz October 10, 2008 Report, at 6, n.12.
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value accounts reviewed by the ICEP auditors (7,797), is not significantly different.
This is especially so when taking into account the fact that much of the difference arises
from a lower number of savings accounts in the CRT database at the same time that
savin%zs accounts constitute less than 7% of the number of accounts awarded by the
CRT. '

2. According to the auditor who led the ICEP investigation that established
the current set of presumptive values, it is appropriate to revisit the original
presumptive value calculations to take into consideration information that
became available after the completion of the audit. '

Special Master Junz’ presumptive value recommendations have been commented |
on by Frank Hydoski, the auditor who led the original ICEP work that established the total and
average vaiues of the Holocaust-era Swiss bank accounts. At the time of the audit, Mr. Hydoski
was a partner at Price Watefhouse, one of the five ICEP audit firms. Mr. Hydoski thus was
closely involved with the original analjsis of the data'and oversaw the g:alculation of the

presumptive value figures that are now in use.

Mr. Hydoski has advised the Court that a reanalysis of the presumptive values in |

light of the new information disclosed during the claims process is “a sound undertaking”:

“In short, it seems to me that it would be a sound undertaking to:
(1) add new information to the data used originally to calculate the
average balances; (2) recalculate the average balance amounts; and
(3) adjust presumptive values, if there are material changes.

.... It is clear from the data provided in Dr. Junz’s original letter
and the two updates that the CRT has in fact gathered considerable
additional information of a kind and quality that should be taken
into account in these statistical calculations. I would add that such
data would have been used in the 1999 calculations [leading to the
current presumptive values] had it been available.”*

Accordingly, the auditor who originally investigated the relevant account

information has made it clear that the new valuation data that has become available as a result of

2 See Junz October 10, 2008 Report, at 10
Letter from Frank Hydoski to Hon. Edward R. Korman, December 1, 2008.
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the claims process should be taken into consideration in determining presumptive values. Ashe

has indicated, had the auditors themselves had this information, they too would have used it.

3. The Courts have previously indicated that members of the Deposited
Assets Class have the strongest claims. ' '

This Court as wc_:ll as the United States Court of Appeals have recognized that the
claims of the Deposited Assets Class are the strongest of the five categories of claims created
| - under the Settlement Agreement. The Courts have stressed that it is only the bank account
claims that can be accurately valued. See Inre Holocaust Victim Asseis Litigation, 14 Fed.
Appx. 132, 135 (2d Cir. ‘July 26, 2001), reissued as a published opinion, 413 F.3d 183, 186 (2d
Cir. 2005) (affirming allocation of up to $800 million for Deposited Assets Class clairﬁs because
the “existence and estimated value of the claimed deposit accounts was established by extensive
forensic accounting” andb“these claims are based on well-established legal principles, have the
abilify of being proved with concrete documentation, and are readily valuated in terms of time -
and inflation”; “[b]y.contrast, the claims of the other four classes are based on novel and untested
legal theories of liability, would have been very difficult to prove at trial, and will be very |
difficult to accurately valuate™); In re Holobaust Viétim Assets Litig., 270 F.Supp.2d 313, 321
(E.D.N.Y. 2002) (“The heart of t_his case and the only cause of action capable of surviving a
motion to dismiss turned on the failure of Swiss banks to honor their contractual and fiduciary
duties to their depositors .... The other claims against the Swiss banks; while not without a moral
4basis, were not sustainable™); In re Holocaust Victim Assets Litig., 302 F.Supp.2d 89, 93-94
(E.D.N.Y. 2004), aff'd., 424 ¥.3d 132 (2d Cir. 2005), cert. denied, 126 S.Ct. 2891 (2006) (Court
noted the “legal and moral obligation to the Deposited Assets Class not to use the funds that |

belong to it for a ¢y pres distribution until I am certain that the claims to those fun_dsl will not

exceed the amount set aside”) (emphasis in original).

Af72779310.1/0795507-0000264275 15



Given the new information that has become available as a result of the claims
process, the Court should consider whether this data should be taken into consideration to
“accurately valuate[]” the payments that are to be made to the owners of Holocaust-era Swiss

' 2
bank accounts.?*

We note that members of the four non-Deposited Assets Classes have received
payments higher than the amounts originally proposed under the Distribution Plan. On
September 25, 2002, the Court authorized a 45% increase in payments to the Looted Assets
Class, so that $145 million rather than $100 million would be avsilable for the neediest
Holocaust victims around the world. That amount later was supplemented on November 17,
2003 by an additional $60 million, with the result that the Looted Assets Class allocation has
more than doubled from the $100 million provided under the Distribution Plan, to $205 million.
In its September 25, 2002 Order, the Court also authorized a 45% increase in paymerits to
members of Slave Labor Class I (from $1,000 to $1,450) and the Refugee Class (from $500 io
$725, and $2,500 to $3,625, respectively).”> After the resolution of certain issues relating to
~ Slave Labor Class I, the Coﬁrt approved a similar 45% increase in payments to those class -
members (from $1,000 to $1,450).%® To date, the two Slave Labor Classes, the Refugee Class

and the Looted Assets Class have received over $500 mllhon of the $1 25 bllhon settlement,

III.  The Derivation of the Current Presumptive Values

As has been noted, Special Master Junz’ recommendation to adjust the
presumptive values is based upon information that is considerably more complete and accurate

than that available at the time of the Volcker Committee audit. To understand the significance

= In re Holocaust Victim Assets Litig., 413 F.3d at 186.
See Order of September 25, 2002; Order of November 17, 2003,
See Order of June 22, 2004. »
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of this information, Special Master Junz examined and set out the auditors’ original analysis in

“some detail in her reports, as drawn on in part below.*’

A. The Volcker Report: The Determination of Account Categories and
Estimated Values :

The Distribution Plan recommended that up to $800 million should be allocated to
the Deposited Assets Class for repayment of Holocaust-era Swiss bank accounts. That decision
was based largely upon the valuation estifnates set forth in the December 6, 1999 Volcker
| Report. As noted above, the Volcker Report explained that approximately 6.8 million Swiss

accounts had existed that had been open or opened during the Holocaust era (1933 to 1945, the
“Relevant Period” as defined under the terms of the Settlement Agreement). Of these 6.8 million
“accounts, records pertaining to approximately 2.7 million had been destroyed, while records still
remained for 4.1 million accounts. The auditors ultimately conducted research on approximately
| 300,000 of these 4.1 miilion accounts.” The Volcker Committee determined that of the 300,000
accounts researchéd, a total of approximately 54,000 (subsequently reduced to 36,000 accouﬁts
through “scrubbing”) “probably” or “possibly” had belonged to Nazi victims. This is the so- )

called “Account Histor’y Database” or AHD.

The Volcker Report classified the AHD accounts into four different categories.
“Category 1” was comprised of 3,191 accounts. These were accounts “that remain-open and
| dormant, were placed in suspense .aécounts, or closed after some period of dprmancy, and
matched exactly or almost exactly with names of knoWn Holocaust victims or claimants.”® Of

the Category 1 accounts, 70% had known values.”

27
28

See Junz Presumptive Value Memorandum of March 21, 2006, at 7 et seq.

Volcker Report, at 10-11; see also id., Annex 4 (“Identification of Accounts Probably or Possible Related
to Victims of Nazi Persecution”). The “Relevant Period” was defined as the “period from January 1, 1933 to
December 31, 1945,” Id. at Appendix V (Glossary).

Id., at 72 (Annex 4).
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“Category 2” consisted of “7,280 accounts that do not meet the exact or near-
exact name matching test, but nonetheless have other characteristics that suggest that there may
be a probable or possible relaﬁonship between the account holders and victims of Nazi
persecution -- Relevant Period accounts of people who wer_é resident in an Axis or Axis-
occupied country during that Period, that were either iriacti\}e for at least 10 years after 1945 or,
in some cases, identified by the bank as the acéount of a victim, or otherwise met certain

criteria.”® Of the Category 2 accounts, 80% had known values.’!

After “adding back bank fees and subtracting interest payments before the known
valuation date,” and multiplying by 10, “corresponding to long-term Swiss interest rates over
that period,” the “total fair currenf value of Category 1 aﬁd 2 accounts so calculated would be
SFr. 411 million using the mean value of known accounts values, or less if the median value
(SFr. 271 million) is used.” As calculated in the Distribution Plan (September 11, 2000) at the
' then-pfevailing exchange rate (U.S. $1.00 = SFr. 1.7754), the value of the Category 1 and 2
accounts would have been approximately $231.5 million using the mean, and $152.6 miilion

using the median.*®

However, significantly, the bulk of the AHD was concentrated ﬁot in “Categories
1 and 2,” but in “Category 3.” Category 3 consisted of “a much larger number of closed
accounts -- 30,692 -- open in the Relevanf Period by residents of Axis or Axis-occupied
countries, matched exactly or almost ekactly to names of Qictims_,” which “were closed (except
for Germany) during or subsequent to the year of Axis occupation of the country of residence of
the account holder or after the war. These characteristics are indiéators of a probable or possible

relationship of these accounts to victims.” The Volcker Report noted that “these accounts have

30 Id., at 11 (footnotes omitted). The “name matching test” referred to the matching of account owner names

to names appearing on victims’ lists, including then-available lists from Yad Vashem and other sources.
Id., at 72 (Annex 4). '

Id., at 72 (Annex 4).

Distribution Plan, at 96.

32
33
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no direct evidence of an extended period of dormancy, or of unauthorized closure, important -
“elements of the presumption that there was a relationship to a victim.” However, the Report also
pointed out that “14,716 of these accounts have unique name matches or have confirming
factors,” and a total of “15,980” had “unique or almost unique matches.” These name matches
therefore indicated “a signiﬁcantly higher probability that the rélationship of these accounts to
victims is not simply a coincidence of common names but are genuine matches between accouﬁt

holders and victims of Nazi persecution.”**

‘ Weighing against these indications that the Category 3 accounts beldnged tb Nazi
Victims, however, was the relative lack of other data about these accounts, including their values.
- Thus, when the audit was conducted, it appeared that “only 11 percent” of the Category 3
accounts had known values, and a “large portion of the funds” seemed to be “clustered in
relatively few dustody accounts.” For these reasons, the Volcker Committee auditors concluded
that “no reliable projection of current values properly due victims for Category 3 was feasible.”’
Nevertheless, some members of the Volcker Commiﬁee “point[ed] out that by a mechanical
projection of thé average values for Categories 1 and 2 over the larger number of Category 3
accounts, a present value ranging between SFr. 827 million and SFr. 1.9 biHion could be
calculated depending upon usé' of median.or mean values. Given the sighiﬁcantly greater
unceﬁainty attdched to Category 3 accounts in the light of their closed account character, that
range of values for this Category would in all likelihood very substantially exceed awards to
victims ultimately determined in a claims resolution process.”® Based on the exchange rates
prevailing as of the date the proposed Distribution Plan was ‘ﬁled, September 11, 2000, thesc
Category 3 account values were worth between approximately $465.8 million and $1.07 |

 billion.”’

34
35

Volcker Report, at 11 (footnote omitted).
Id., at 72 (Annex 4).

36 1d

37 Distribution Plan, at 97, n. 309.
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“Category 4,” according to the Volcker Report, consisted of “12,723 norhinally
foreign accounts open in the Relevant Period that could not be matched to victim names and
lacked evidence of a residence by an account holder in an Axis or Axis-occupied country during
the Relevant Period. Some 8,400 suspended, unknown and savings type accounts in this
Category come from Swiss Volksbank (now a part of Credit Suisse Group) and Banque
Cantonale Neuchételoise. Although these banks had a predominantly domestic retail business
.during the Relevant Period, they>also had many contacts with foreigners. All of the accounts in
this Category were considered as having a sufficiently possible relationship to Holocaust victims
to warrant their inclusion in Category 438 In Category 4, 98% of the accounts had known
values. The estimated value of all Category 4 accounts was SFr. 4.2 million,*® or approximately

'$23.7 million as of the date of the Distribution Plan.*

Thus, including the esﬁmate of the Category 3 account valu‘es4 proposed by some
members of the Volcker Committee, and based on the exchange rates in effect as of the date the
Distribution Plan was ﬁled,‘ the total value of all four categories of AHD accounts was between
$642 million and $1.36 billion. Although the bmidpoint of that range is approximately $1 billion,
the Distribution Plan conservatively recommended that $800 million Be set aside for the

Deposited Assets Class.”!

38 Volcker Report, at 1.1 (footnote omitted).
39 Id., at 72 (Annex 4).
40

Distribution Pian, at 97. .

4l In 2003, the CRT reexamined the AHD valuation data. Although the AHD by then had been reduced from
54,000 to 36,000 accounts, at the multiplier of 12 then used to bring the accounts up to present-day values, and at the
then-prevailing exchange rate of US $1 = SF 1.35, the CRT estimated the value of these 36,000 accounts to be
approximately $1.63 billion. This amount was considerably greater even than the $1.36 billion “high-end” estimate
of the ICEP auditors, even though it was based upon an Account History Database that had been reduced after the
audit by the “scrubbing” of some 18,000 accounts. The CRT’s 2003 inquiry clearly confirmed the observation of
the Court and the Volcker Committee that the value of the accounts in the AHD alone could be significantly higher
than the Settlement Fund amount of $1.25 billion. See Interim Report on Distribution and Recommendation for

- Allocation of Excess and Possible Unclaimed Residual Funds, October 2, 2003 (Judah Gribetz, Special Master and
Shari C. Reig, Deputy Special Master), at 16 n.17, 34-35 (discussing CRT’s 2003 analysis of AHD values).
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As the Court has observed, “the significance of the report of the Volcker
Committee, which included three members appointed by the Swiss Bankers Association, is that it
provided legal and moral legitimacy to the claims asserted here on behalf of the members of the
Deposited Assets Class. The findings euggest that the value of deposited assets held by the
Swiss banks could exceed the $1.25 ‘eillion settlement amount.” The Court furtﬁer noted that
“it is only the successful campaign that the Swiss banks waged to prevent disclosure before
records were destroyed, Volcker Report ] 41(b), 48, that gave rise to the legal and practical
impediments to the successful litigation of this case by the vast majority of individuals to whom

money is justly due.”®

‘B. Special Master Junz’ Reexamination of the Available Account
Valuation Data :

Special Master Junz has advised the Court that shortly after her appointment as
CRT Special Master on April 14, 2004, she “started monitoring the relationship” between “the
award amounts that the Court has aﬁprove‘d under CRT-II on accounts for which the value of the
account balance was known (‘known value accounts’) and those awarded at presumptive value in
the light of the experience gained thus far.”** Special Master Junz noted a disparity in these

values.

Her observaﬁons amplified an issue earlier called to the attention of the Court and
Special Master Gribetz in January, 2004. At that time, at least two class members had responded
to the Court’s request for proposals for the use of residual fllﬁdS,- if any, remaining from the $800
million allocated to bank accounts, by contending that it was premature to focus upon “residual

funds” when it was clear that many accounts were being undervalued. These class members

2 In re Holocaust Victim Assets Litig., 105 F.Supp.2d 139, 153 (E.D.N.Y. 2000), citing Volcker Report
Annex 4 97 41-42 and n. 23.

Id : .
44 See Junz Presumptive Value Memorandum of March 21, 2006, at 1. It should be noted that under Swiss

law as well as the terms of the Settlement Agreement and related agreements, the bank records analyzed by Special
Master Junz and the CRT are subject to Swiss privacy law as applied to the claims process. ' :
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observed that awards paid for accounts with valuation documentation (known value accounts)
were significantly higher than awards for accounts for which valuation doéumentation had been
destroyed (unknown value accounts), thus calling into question the presumptive values currently
in use. As noted by one of the individuals who brought the valuation .issue to the Court’s
aﬁention: “‘[T]he average value of all the accounts where the documentation relating to \;alue
has not been destroyed is 'r'nuch higher than the average value of all the accounts where the

documentation has been destroyed.’”45

As Special Master Junz explained in h¢r Presumptive Value Memorandum of
March 21, 2006‘, upon recognizing in 2004 that a disparity seemed to exist and having monitored
it since, she cohducted “a detailed comparison of the present presumpﬁve value as derived by
ICEP’S auditors from the approximately 54,000 ... accounts that they initially identified in their
audit of Swiss banks as probably or possibly having' belonged. to Holocaust victims with, oﬁ the
~ one hand, the 37,373 accounts in the database the CRT has available for matching names on
claim forms (the Account Histor[y] Database or ° AHD’), and on the other hand, the account

value information drawn from the 3,327 accounts awarded [as of March 21, 2006].”7%

Since the completion of the original study in March, 2006, the AHD has

" continued to increase and to be refined, and it now includes 38,624 accounts. Special Master
Junz refers to this as the “Total AHD plus.”*’ The 38,624 accounts include the 36,131 AHD .
accounts as determined by the ICEP auditors, as well as addiﬁonal accounts identified by Special

Master Junz and the CRT from other sources such as archival research, including the still-

45 Junz Presumptive Value Memorandum of March 21, 2006, at n. 2, citing January 30, 2004 Letter to the
Court and to Special Master Gribetz; see also Jhnuary 15, 2004 Letter to the Court and to Special Master Gribetz.
The letters were submitted to the Court and the Special Master in response to the Court’s November 17, 2003 Order
calling for proposals for the possible use of residual funds, if any.

Junz Presumptive Value Memorandum of March 21, 2006, at 2.

Junz Updated Presumptive Value Report of October 10, 2008, at 2 n.4. The difference between the “Total
AHD-plus” of 38,624 accounts and the “AHD-plus” of 26,362 is due to the exclusion of “Category 4” accounts.
Special Master Junz agrees with the auditors’ determination that “Category 4” account values should not be taken

into consideration in calculating the average of known-value accounts.

47
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accessible records for the 1938 Census of Jewish-owned assets conducted by the Nazi authorities
in Gérmany and Austria and similar data from elsewhere; bank files located since the completion

of the audit; and documentation provided by claimants.

Moreover, Special Master Junz expanded her inquiry. She investigatcd not only |
the disparity between the average valueé of the knoWn—value accounts actually awarded to
claimants aﬁ compared to the ICEP pres‘umptiv.e values. She_ also contrasted the ICEP values
with the average values of all known-value accounts in the AHD, whether awarded or not. To
that end, she studied the average values of the 6,945 known-value accounts available to the CRT

for analysis, a portion of which have been awarded thus far.

 Given the two sets of data available for contrast with the ICEP values, Special
Master Junz’ proposal to increase presumptive values appears conservative. As the following
table indicates, the average values for the known-value accounts that already have been paid
generally are higher than fhe average values for all known-value accounts in the Total AHD
* (both paid and unﬁaid_). However, Special Master Junz is recommending that the new
presumptive values be based on the somewhat lower Total AHD-plus calculations, which include

data from both awarded and unawarded known-value accounts:
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Average of

Known-

Value
ICEP Auditors’ Accounts

Recommendations: Awarded  Average of All Known-
Current through Value Accounts Special Master
Account  Presumptive CRT Set (Awarded/Unawarded) Junz’
Type Values 172 in the Total AHD-plus Recommendations

Savings 830 ' - 899 892 900
Accounts .

Demand 2,140 3,017 2,477 | 2,500
Deposits A ’

Custody 13,000 - 42,083 31,000 31,000
Accounts , ' '

Safe 1,240 11,291 5,306 ' 5,300
Deposits

‘Unknown 3,950 4,804 2,961 3,950
~ Accounts : 1. ' ,

Other 2,200 3,505 3,908 3,900
Accounts ‘

NOTE: The data in this table is set forth in the Junz October 10, 2008 Report, at 11 (Table 3) and 13 (Table 4a).
Special Master Junz further explains that (1) all amounts are in Swiss francs at 1945 values, and (2) a number of
“outlier accounts” have been excluded from the calculation of average account values.

As this table indicates, the difference is eépecially significant for custody accounts
(SF 42,083 versus SF 31,000), which, as noted above, constitute some 70% of all payments to
date. The reason for using the broader database is obvious: the statistical soundness of the
results is ensured by the enlarged number of observations. The value information for the Nazi
victim accounts that thus far it has not been possible to award, is just as indicative as for the
accounts that have been awarded. Thus, perhaps also erring on the side of caution, Special
Master Junz has recommended presumptive value adjustments that are derived from the broader
database, i.e., the average of both paid and unpaid known-value accounts. Thé proposed
adjustments nevertheless represent a significant increasé from the presurhptive values

recommended by the ICEP auditors and still in use at this date.
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Special Master Junz has noted that in view of the thousands of accounts available

~ for study, “[s]tatistically, the proposed new array of presumptive values is well based, and that, |
in fact, the number of observations from which these proxy values are derived generates greater
confidence than that on which the ICEP auditors’ values rest. With the number of known-value
accounts augmented by the 239 accounts for which value information could be obtained on basis
of fhe portfolio content included in the documentation recently pfovided by Credit Suisse, plué
the additions made in the normal course of events, this conclusion has further gained in

strength.”48_

Special Master Junz has emphasized four reasons for the disparity between the
average values the ICEP auditors had detérmined, and the average values that she has now

calculated based on the updated database and documentation. These factors are described below.

1. Valuation data for accounts closed unknown by whom (“Category 3”
accounts) should have been taken into consideration by the ICEP auditors in
determining presumptive values.

The first and most significant factor 1mpact1ng the valuation of accounts of -
“unknown value, according to Special Master Junz, is that the ICEP auditors excluded “Category -
3” accounts from their determination of presumptive values.” Special Master Junz concludes in
the light of current information that that decision was not warranted. It exéluded a very
important part of available data for reasons that experience has shown did not hold, and thereby
prejudiced, generally in a downward direction, the recommended amounts payable for accounts

for which valuation data had been déstroyed.

As described above, in their investigation of Holocaust-era Swiss accounts, the

ICEP auditors divided the accounts deemed “probably” or “possibly” to have been owned by

8 Junz October 10, 2008 Report, at 9. The Credit Suisse accounts are discussed in greater detail at pages 1-5

of the Junz October 10, 2008 Report, and also are summarized infia.
Junz Presumptive Value Memorandum of March 21, 2006, at 11.
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victims into four categories. In her original March 21, 2006 memorandum on presumptive
values, Special Master Junz noted that, according to the Volcker Report, these categories were

“ranked on the basis of various characteristics by degree of probability of their owners having

been victims of Nazi persecution.”°

In assessing the presumptive values that were to be assigned to accounts of
unknown value, the auditors further classified the accounts by type: custody accounts (gener_aHy
holding securities), demand deposit accounts, savings/passbook accounts, safe deposit boxes,
“unknown” types of accounts (the account type is not indicated in the bank records), and “other”
types of accounts (the account type' is indicated in the records, but it is not one of the four other

major types).

The auditors then studied the accounts for which valuation data. still exiSted.
Because such a high percentage of accounts in Categories 1 and 2 had known values (70% of
“Category 17 accouhts and 80% of A“Category 2” accounts), the aﬁditors considered these data
- sufficiently reliable for determining the average value by account typé. These average values, by
account type, then were used as “proxy” values for accounts of unknowh value. Thus, for
. ekample, a safe deposit box of unknown value was presumed to have the same value as the
average of the; known-value safe deposit boxes in-‘ Categories 1 and 2 These “proxy” values

were adopted in the CRT Rules as the “pfesumptive values” depending upon the type of account.

The auditors did not use the value information for known value Category 3
accounts because the data were “deemed to be statistically unreliable.”5 ' Only 11% of these
accounts had known values, and these known values were deemed to be “clustered” in a

relatively small number of custody accounts.’? Nevertheless, Category 3 accounts constitute a

50

51

Id, at3.

Junz Presumptive Value Memorandum of March 21, 2006, at 3. As set forth above, Category 3 accounts
were determined by the auditors to have been closed; however, due to the destruction of bank records, it is unknown
who closed the account, or whether it was closed properly.

Volcker Report, at 72 (Annex 4).
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very high percentage of all accounts in the AHD. Of the original approximately 54,000 AHD
accouhts, more than half (57%) -- 30,792 -- were “Category 3” accounts. The “scrubbing”
process reduced the AHD to 36,131 accounts, and by early 2006 (i.e. just prior to Special Master
Junz’ completion of her initial presumptive value study of March 21, 2006), this number had
‘been augmented from other sources to 37,373 accounts and now stands at 38,624 accounts.>

Almost hélf of all AHD accounts are “Category 3” accounts.>*

As S.pecial Master Junz reports, the auditors believed that the valuation data that
did exist for Category 3 accounts was skewed toward high-value accounts.” Further, for many
of the accounts, there was “no direct evidence of an extended period of dormancy, or of
unauthorized closure, important elements of the i)resumption that there was a relationship to a
victim.” > Neverthéless, as the auditors also determined, there was other evidence to indicate
that these accounts did in fact belong to Holbcaust victims: “14,716 of these accounts have
unique name matches or have confirming factors,” and a total of “15,980” had “unique or almost
unique matches.” These name matches therefore provided “a signiﬁcantly higher probability
that the relationship of these accounts to victims is not simply a coincidence of common names

but are genuine matches between account holders and victims of Nazi persecution.”’

The claims process has demonstrated that the decision to exclude the known
Categoryi3 account values from the presumptive value calculations, in retrospect, was flawed for
two reasons. First, according to Special Master Junz, it has become clear as a result of claims
analysis that many of the “Category 3” accounts were indeed owned by victims of the Holocaust.
Because the Settlement Agreement applies only to “Victims or Targets of Nazi Persecution,” by

definition, only an account determined to have belonged to someone who was or was believed to

33 See Junz October 10, 2008 Report, at 2, n.4) (describing the “Total AHD plus™).
54 Junz Presumptive Value Memorandum of March 21, 2006, at 10 (Table 3).
® d,atll,
:: Volcker Report, at 11 (footnote omitted).
Id
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be a “victim or target” -- i.e., “Jewish, Romani, Jehovah’s Witness, homosexual or physically or
mentally disabled or handicapped” (see Settlement Agreemenf, at Par. 1) -- has received an
award under the Court-supervised CRT process. In fact, three-fifths of all bank accounts

awarded to date have been Category 3 accounts.”®

Second, the claims process has further revealed that rather than the known value
accounts in Category 3 missing a large number of low-value accounts, and thus being improperly
skewed toward high-values, Categories 1 and 2 may be missing a large number of high-value
accounts and thus may be improperly skewed toward those with low values. In other words, it
appears that a considerable number of high-value Category 1 and 2 accounts are missing from
the AHD because the documentation for these accounts either was destroyed, or was not properly

recorded in the audit or has turned out to be obtainable from other sources.”’

Thus, as Special Master Junz has explained, the claims procéss has yielded
information lacking at the time of the audit. To the extent that the claims resolution process has
shown that the majority of the awarded accounts are Category 3 accounts, it is clear that
. Category 3 accounts were just as likely to have belonged to Holocaust victims as accounts in
Categories 1 and 2 (the two categories upon which the auditors relied in assessing presumptive
values). In fact, as noted, the Category 3 accounts constitute three-fifths of all accounts that have
been awarded to date. In addition, the actual values that have been revealed during the claims
process suggest that data about higher-value accounts may be missing from the available bank

records, and particularly at the time of the audit.

Junz October 10, 2008 Report, at 11 n.25.
Junz Presumptive Value Memorandum of March 21, 2006, at 11.
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2. The CRT has identified values for accounts that were previously
reported by ICEP auditors as being of “unknown” value.

Even before Credit Suisse came forward with account information that raised the
number of known-value custody accounts available for analysis to more than twice that on which
the ICEP auditors based their calculations, the CRT already had determined that there was

important information in the bank files that had not been reported by the auditors.

Special Master Junz explained in her March 21, 2006 memorandum that the
auditors had recorded many accounts as being of unknown value. Yet values for these very same
accounts later were discovered in the bank documentation by the CRT staff in the course of their
processing of Deposited Assets Class claims. Special Master Junz observed that the auditors had

80 as compared with the CRT. Specifically, Special Master Junz stated

a “differencef] in focus
that “the focus of the audit was on the discovery of the relevant aécounts, and the recording of
balance values and type of account information, though important, was not the primary objective,
especially given the prevailing time and expenditure constraints.”®' Thus, whereas the auditors
were concentrating upon whether an account probably or possibly had belonged to a Nazi victim,
the CRT in the normal course of award determinations scrutinizes the bank files to resolve a
| variety of other questions, including, among others, the type of the account, and its value.

The CRT’s analysis has yielded a significant amount of new information about
account values. In fact, as Special Master Junz has observed: “more than one half of the
accounts awarded under CRT II that were reported in the original AHD as having no known

balance were found by the CRT in the course of its award determination to have values after

all,”*?

60 Junz Presumptive Value Memorandum of March 21, 2006, at 2; see a/so Junz Updated Memorandum of
May 14, 2007, Appendix 1, at 1.
Junz Presumptive Value Memorandum of March 21, 2006, at 15 see also Junz Updated Memorandum of

May 14, 2007, Appendix I, at 3.
62 Junz October 10, 2008 Report, at 7 (emphasis added).
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Special Master Junz explains that “[i]n many cases this value information was
actually available in the bank files, in others it involved obtaining price quotations for listed
assets and in yet others value information came from outside sources. The values thus obtained
nbtably tended to average above the corresponding ICEP proxy values by significant margins.

- This was especially so for accounts in Category 2 and for custody aécounts across the board,
including those in Categories 1 and 2. These differences point to the auditors having missed a
considerable number of relatively high balance values in the two Categories on which they based
their determination of proxy values. This, in turn also did much to moot the auditors’ objection
to the inclusion of Category 3 in the proxy value determination, which rested on their opinion

that high value custody accounts were clustered in that Category.”63

Now that the CRT has discovered value data for a great many accounts that the
auditors originally reported to be of “unknown” value, it is for the Court to decide whether to
take into consideration this new information in compensating the Holocaust victims and heirs

who own these accounts. -

3. The current presumptive values do not reflect the “post-scrubbing”
account structure and values.

A third reason for the discrepancies between Special Master Junz’ calculations
and those of the ICEP auditors is what the Special Master describes as a “difference[] in
coverage.”®* The so-célled “scrubbing” of some 18,000 accounts from the original 54,000-
account AHD,'resulting in an AHD of approximately 36,000 accounts, affected the average
values derived by the auditors. The “scrubbing” process removed accounts from the original
54,000-accouht AHD to eliminate “duplications and other technically-based unwarranted

inclusions,” and the AHD was expected to be reduced to “between 45,000 and 50,000” relevant

6 Junz October 10, 2008 Report, at 7.
64 Junz Presumptive Value Memorandum of March 21, 2006, at 2; see also Junz Updated Memorandum of
May 14, 2007, Appendix 1, at 1.

A/72779310.1/0795507-0000264275 3 0



accounts.” “However, in the run-up to the publication of the 2001 list of names of Account
Owners, the banks made further representatiohs for additional exclusions, resulting in the
elimination of more than twice the number of accounts ICEP had thought reasonable .... As a
result of this scrubbing process the structure of the AHD as concerns both types of account and
accounts with known balances differs inherently from that of the ICEP database. Accordingly,

differences in average values by type of account could be expected as well.”®

In other words, the “Total AHD plus” available to the claims process is not
identical to the database that the auditors reviewed in assessing account values. In fact, a
significant number of the accounts originally contained in the AHD were removed by scrubbing
(a reduction from approximately 54,000 to 36,000 accounts), while other accounts were added as
a result of independent CRT investigation of archival documentation and other sources. Since
the database itself has changed, it is not surprising that the valuation information for this

database now differs as well.

4. The CRT has changed valuation procedures relating to interest and
securities, and to book value generally.

Finally, according to Special Master Junz, “changes in valuation procedures have
had the effect of increasing average base (1945) values of certain known balances.”®” One such
area involves calculation of interest. The auditors, in estimating values, “being unable to
ascertain whether interest had been credited or not, deducted interest from all normally interest-
earning accounts. The Court, in contrast, on basis of evidence that banks often suspended

- interest payments on dormant accounts, determined that interest not be deducted absent evidence

[i.e. bank documentation] that it had in fact been credited.”®® This determination “obviously had

65 Junz Presumptive Value Memorandum of March 21, 2006, at 3; see also Junz Updated Memorandum of
May 14, 2007, Appendix I, at 2. '

Junz Presumptive Value Memorandum of March 21, 2006, at 3-4.

Id, at 4. .

Junz Presumptive Value Memorandum of March 21, 2006, at 4; Junz Updated Memorandum of May 14,
2007, Appendix I, at 4; see also Order of October 12, 2004.

67
68
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the effect of raising average 1945 known values of savings and custody accounts in the AHD and
in the CRT’s awarded accounts database above the proXy values [the auditors] calculated for

these types of account.”®

Account values assessed during the claims process thus are higher than the
amounts estimated by the auditors because, at the Court’s direction, the CRT no longer assumes
that interest had been credited to victim accounts. ’° Therefore, the CRT no longer automatically

deducts this interest when calculating award amounts.

The CRT also uses different procedures in valuing securities. The CRT i“in
determining award amounts has endeavored to ascertain the market value of account assets as
close to their final disposition date as possible, whereas the ICEP audit recorded available book
values, which frequently were as of the deposit date and moré often than not reflected nominal
rather than market values. Obviously, these differences in approach result in significant
differences in account valuation, but whether they work to add or subtract from the average

values recorded in the ICEP audit depends on each case.””!

5. The new information from Credit Suisse confirms Special Master
Junz’ conclusions.

Sbeoial Master Junz’ recommendations are based on her careful analysis of data
that has come to light only through the CRT’s continuing requests for and evaluation of relevant
materials throughout the claims process. A substantial amount of this information has been
prévided to the CRT only within the last several months. In February and April of 2008, the
CRT received new materials from defendant Credit Suisse after years of discussions with the

Bank. During that period, the CRT had sought to obtain Credit Suisse account data and other

69 Junz Presumptive Value Memorandum of March 21, 2006, at 5.

See, e.g., Order of October 12, 2004 and January 5, 2005 (explaining rationale for using the higher of
known or presumptive value); see also Order of November 29, 2006 (providing examples of upward adjustment of
account value where known value is suspect).

m Junz October 10, 2008 Report, at 9.
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- information beyond that which had been provided through the ICEP audit, much in the same

manner that the other defendant bank, UBS, has provided ongoing assistance to the CRT in
connection with several hundred accounts. The CRT’s effort to obtain ﬁthhef bank data, and its
eventual success, was the direct result of the Court’s decision to hold the defendant banks to their
duty to cooperate in good faith with implementation of the Settlement Agreement as a condition
to the Settlement’s approval.”” Because of this commitment, Holocaust victims and their heirs
have access to data that continues to be revealed even after 60 years and a determined effort by

the banks to destroy account information.

The new materials from Credit Suisse unexpectedly provided the CRT with
account valuation information for 239 custody accounts. Most of these accounts already had
been awarded, albeit at presumptive value because the actual values of these accounts were not
available in the materials to which the CRT had access at the time that it had analyzed and

recommended payment of the particular accounts at issue.

As Special Master Junz explains, the “wealth of new information about the assets
contained in these accounts and their disposition” has had “two profound implications” for the

Deposited Assets Class:

“First, [the new data on the 239 accounts] allows the claims
resolution process to restore to the Account owners or their heirs
the actual -- rather than a proxy -- value of their known deposited -
assets. This means, however, that first the appropriate value of a
host of securities, coins and precious metal had to be determined;
the newly available disposition information had to be analyzed and
then the award amounts of all already awarded accounts among the
239 had to be re-evaluated in the light of the new
documentation.””

& See Junz October 10, 2008 Report, at 1 (the data from Credit Suisse was disclosed “in the course of so-

called ‘voluntary assistance’”, an “integral part of the banks’ pledge to cooperate with the implementation ofthe
Settlement Agreement”; the Court “has noted that This is a pledge that reflects their legal obligation. It is one to
which I intend to hold them”), citing In re Holocaust Victim Assets Litig., 105 F. Supp 2d 139, 158 (E.D.N.Y. 2000).

Junz October 10, 2008 Report, at 3.
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In fact, the CRT’s analysis»of the new data from Credit Suisse has resulted in
significant additional payments to many Holocaust victims and their heirs, who previously had
received awards based on presumptive values. The new award amendments totaled over $34
million as of October 10, 2008, and the anticipated total for all amendments as well as several

new accounts located within the Credit Suisse data is close to $39 million.”

Second, the recently-provided materials from Credit Suisse confirm the
.importance of revisiting the original presumptive values. The Credit Suisse information is of
particular significance because it relates almost exclusively to custody accounts. As noted
previously, cusfody accounts comprise more than two-thirds of all Deposited Assets Class
payments to date. The new Credit Suisse data more than doubles the number of known-value

custody accounts as compared with the number originally analyzed by the ICEP auditors:

“[T]he fact that 239 Custody accounts have been added to the
stock of known-value accounts in the Total AHD-plus ... obviously
affects the average value of these accounts and, consequently
impacts the calculation of any revised presumptive value for
Custody accounts. Given the large relative importance of Custody
accounts in the award process -- under CRT 1I, of a total of 4,229
accounts awarded through batch 172 (approved by the Court on
September 25, 2008), 1,263 or 30 percent were Custody accounts,
and, more telling, just under 70 percent of the total [CRT-II
payments awarded thus far] relates to Custody accounts -- any
change in the proposed presumptive value for this type of account
could materially alter the previously estimated cost of the
adjustment of the current set of presumptive values. Furthermore,
the addition of 239 known-value Custody accounts to the
estimation base for the revision of the current presumptive values
raises the number of such accounts to 892, well over twice the
number on which the ICEP auditors calculated the present
presumptive values. Thus, ... their inclusion further strengthens the
already sound statistical base for the revision of the currently used
presumptive values.””

Junz October 10, 2008 Report, at 5.
Junz October 10, 2008 Report, at 3-4.
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In addition, the recently obtained data concerning the 239 Credit Suisse accounts

further confirm the centrality of the “Category 3” accounts to an analysis of account values. As

b2l

Special Master Junz notes, “[o]f fhe 239 accounts 205, or 86 percent, were Category 3 accounts.
Virtually all of these accounts have been awarded. Thus, they indisputably'belong to Holocaust
victims or heirs (because a prerequisite to an award is that the owner is shown to have been a
“Victim or Target of Nazi Persecution” as required under the Settlement Agreement). The
auditors’ concern that these might not be victim accounts clearly has been resolved by the

information disclosed about the account owners as a result of the claims process.

IV.  The Impact of Special Master Junz’ Propbsed Adjustment of Presumptive Values
Upon Projected Deposited Assets Class Payments

Accofding to Special Master Junz, as of October 10, 2008, when she analyzed the
impact of the new data from Credit Suisse upon presumptive values, “the estimated number of
accounts yet to be awarded” was projected to be 337, with an estimated value of approximately
$36.2 million before any adjustment of presumptive values.”® If all 337 accounts are in fact
awarded, Sp.ecial Master Junz projects that a total of $548.1 million will have been distributed to

members of the Deposited Assets Class.”’

A substantial proportion of these awards are expected to warrant further payments
if the Court adopts Special Master Junz’ presumptive value recommendations at 100% of the
proposed adjustment. For owners of custody accounts and safe deposit boxes in particular, the

increases will be significant. Thus:

. For savings accounts, for which the current presumptive value for
accounts of unknown value is SF 830 (using 1945 values, and prior to

76
77

Junz October 10, 2008 Report, at 14.
See Junz October 10, 2008 Report, at 15. This number “does not include potential payments in excess of

average award amounts relating to a couple of dozen complicated cases yet to be resolved.” Junz October 10,2008
Report, at 15, 16 (Table 5, n. 1).
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application of the multiplier, currently at 12.5), the presumptive value
would increase to SF 900. At current values, applying the multiplier of
12.5, and at the current exchange rate of US $1 = SF 1.10, the value of the
awarded account would increase from $9,432 to $10,227."

. For demand deposits, for which the current presumptive value for
accounts of unknown value is SF 2,140, the presumptive value would
increase to SF 2,500 (i.e., at current values, from $24,318 to $28,409).

. For custody accounts, for which the current presumptive value for
accounts of unknown value is SF 13,000, the presumptive value would
increase to SF 31,000 (i.e., at current values, from $147,727 to $352,273).

o For safe deposit boxes, for which the current presumptive value for
accounts of unknown value is SF 1,240, the presumptive value would be
increased to SF 5,300 (i.e., at current values, from $14,091 to $60,227).

o For accounts of unknown type (as a result of destruction of relevant bank
records), for which the current 1945 presumptive value is SF 3,950,
Special Master Junz proposes no adjustment (thus, at current values and an
exchange rate of US $1 = SF 1.10, the dollar amount of the award will
remain at $44,886). ' :

o For “other” accounts (i.e., those which do not fall within one of the above
categories), for which the current 1945 presumptive value for accounts of
unknown value is SF 2,200, the presumptive value would be increased to
SF 3,900 (i.e., at current values, from $25,000 to $44,318).

In total, an additional $264.5 million in award amendments would be required to

adjust presumptive values at 100% of the proposed amount. If, in addition to the presumptive
value adjustment, all of the projected accounts remaining to be awarded are in fact paid, “the

grand total of past and future payments [would equal] US$ 812.7 million.”” The $800 million

allocated to the Deposited Assets Class therefore would be exceeded by more than $12 million.?°

It is for the Court to determine whether to authorize an adjustment of presumptive

values in accordance with Special Master Junz’ recommendations, and within the limits of the

See Junz October 10, 2008 Report, at 13, 14 (Tables 4a and 4b).

October 10, 2008 report, at 15,
80 As previously noted, the exchange rate is now US$ 1 = 1.10 SF, the central rate used in CRT Special
Master Junz’ calculations. -
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$800 million available for Deposited Assets Class claims. Should the Court be so inclined, it
might be appropriate for the CRT now to begin to prepare the materials necessary to provide for
supplemental payments for all awards that may be eligible for upward adjustment on a
retroactive basis. A great many claimants to previously-issued awards will receive additional
payments, and it is imperative that any supplementation of earlier awards not interfere with the
completion of the CRT’s work, including its finalization of decisions on accouﬁts and claims that
‘have not yet been freated. At the same time, the CRT’s staffing levels both in Zurich and New
York will continue to decrease as the claims program winds down. Given these considerations,
at the same time that tﬁe Court considers whether and to what extent to adopt Special Master
Junz’ proposal, the Court may wish to consider whether it would be appropriate for
administrative activities necessary to issue the supplemental payments to begin immediately,
such as the preparation of Acknowledgment Forms (required to release funds to recipients),
notification letters, and other documentation. Actual suppleméntal payments, if any, may be
iésued when all CRT determinations have been completed, at which point a more precise amount

remaining for distribution to the Deposited Assets Class will be known.

Dated: New York, New York
December 19, 2008

Respectfully submitted,

\
A a7 C /@
Judah Gribetz
Shari C. Reig
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' the award amounts established for Category 3 and the adj

FILED A

N CLERK'S OFFICE
.8, DISTRICT GOURT, EDN.Y.

March 22, 2006 | 9, MARD\ 2006 X

The Honorable Edward R. Korman - . )
United States District Judge BROOKLYN OFEICE,

United States District Court . (,{ %\{
for the Fastern District of New York q (p S
225 Cadman Plaza East : :

Brooklyn, New York 11201 ' )

Dear Judge Kormarn:

Please find attached my note in which, after sustained monitoring of the question,
1 propose adjustments to the set of presumptive values presently used to establish award
amounts for accounts for which no balance value can be established. .

: The estimated cost of adopting the proposed adjustments would amount to US$
179,270,216 for already awarded accounts (through Set 94) and US$ 106,017,727 for the
projected awards from the remaining stock of claims in CPS, fora total of US$
285,287,943. This would put the grand total of payments for deposited assets, already -

awarded and projected from CPS, at USS$ 737,204,341,

The average account values on which these totals are based include adjustments to
1945 values for deducting interest from post-1945 balances only if and when it is clear
that interest had been credited by the banks and for adopting the guidelines for valuing
securities. These adjustments also entail amendments to a few already awarded accounts.
At the proposed presumptive values, these are preliminarily estimated to affect 20
accounts at a cost of USS$ 1,154,104.

The estimated amendments together with the grand total postulated above come 10
USS 7384 million. Addition of the 1JS$ 65 million estimated for awards under Category

~ 3 would put payments for deposited assets at US$ 803.4 million. This total does not yet.

take into account potential adjustments to MPM awards, which may be appropriate given
sustment of minimum award
arpounts associated with the proposed presumptive values. -

Helen B.Qz \

Txdgd 13cd3suy dH .NUSD:II aQoe 22 +2u




Helen B. Junz
Special Master :
Holocaust Victim Assets Litigation
Case No. CV 96-4849
P.0. Box 9564
8036 Zurich
Switzerland

March 21, 2006

The Honorable Edward R. Korman
United States District Judge
United States District Court

for the Eastern District of New York
225 Cadman Plaza East
Brooklyn, New York 1 1201

Dear Judge Korman:

I am writing to propose a set of adjustments to the presumptive values -
currently employed by the CRT to establish award amounts for accounts for whichno -
balance information is known (“unknown value accounts”). The Court approved the
present schedule of presumptive values by type of account as part of the initial set of
Rules Governing the Clairns Resolution Process on February 5, 2001, following a
hearing on the proposed Rules, which included the subject of presumptive values,

held by Special Masters Paul Volcker and Michael Bradficld on January 19, 2001.
I Summary

, In as much as presumptive values were established at the very beginning of the
claims resolution process, I thought it worthwhile to review the relationship between
the award amounts that the Court has approved under CRT-II on accounts for which
the value of the account balance was xnown (“known value accounts™) and those
awarded at presumptive value in the light of the experience gained thus far! 1
therefore started monitering this' relationship in early May, 2004, shortly after my

" appointment as Special Master on April 14, 2004, at which time 1,989 accounts had
‘been awarded under CRT-I1 through Set 43 and have done so up to and including Set
94, the latest set of award decisions approved by the Court, reporting my findings to

~ the Court from time to time.>? Over this period the data set has grown by gver three-

' Accoumts with a kmown value that fell short of the established averages under circumstances
considered not reliable by the Court are awarded at presumptive value as well and age in the CRT
statistics cawegorized, together with accounts for which the value is unknown, 2s “presumptive value
accounts.” In what follows “known valuc accounts” are defined as all accounts with a known value
regardless of their size or whether they were awarded at their knowa value or at presumptive value.

2 gee e.g. my “Note on Accounts Awarded: Equity Question -Are Claimants receiving Presurhptive
Value Awards being Short-changed?” dated May 7, 2004 and my memoranduny, dated July 24, 2005,
on this topic. My attention has also been drawn to the fact that some Claimants. singled out apparent
anomalies they saw in the presumptive values used by the Coust for comment on the Special Masters'
Interim Report on Distribution and Recommendation for Allocation of Excess and Possible Unclaimed
Residual Funds (the “Interim Report™). For instance, Tim Schwarz noted that “the average value of all
the accounts where the documentation relating t0 vahie has not been destroyed is much higher than the
average value of all the accounts where the docurnentation has been destroyed.” Tim Schwarz, Letter to
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fifths (63 percent) to 3,237 accounts and the number of known value accounts has
increased about equally (64 percent) from 598 to 978.% At the same time, the
conclusions and implications that can be drawn from this cumulative evidence have.

. proven remarkably stable, thereby increasing the confidence that can be placed in

their reliability, Consequently, we can now assume with greater certainty that the data
is telling us that the disparity between the proxy values for unknown account balances
(presumptive values) employed in the award process end the average known values

" found for actual awarded accounts is not just an anomaly, but points to an underlying

discrepancy. This in turn, has prompted a more thorough examination of this issue.

_ This examination involved a detailed comparison of the pfesent_ prcsumptive
values as derived by ICEP's® auditors from the approximately 54,000 (53,886)
accounts they initially identified in their audit of Swiss banks as probably or possibly

‘having belonged to Holocaust victims with, on the one hand, the 37,373 accounts in

the database the CRT has available for matching names on claim forms (the Account
Historical Database or “«AHD™)S, and on the other hand, the account value information

 drawn from the 3,327 accounts awarded to date.

The conclusion drawn from these comparisons is that the ICEP presumptive
values, indeed, are not fully representative of the CRT data. In the main,
discrepancies have arisen because of: o :

1) differences in coverage;
2) differences in focus; and

3) differences in valuation procedures.

Honorable Edward-R. Korman and Special Master Judah Gribetz, January 30, 2004, para. 3. Further,
E. Randol Schoenberg requested that the CRT and the Court reconsider the average payout rule, noting -
“it does appear that the ‘average’ award is far less than the average of the awards for which the

" deposited amolmt is xnown.” E. Randol Schoenberg, Letter to Honorsble Edwsrd R. Koman and
"Special Master Judah Gribetz, January 15, 2004, para. 4

3 Set 75, approved by the Court on April 11, 2005 consisis of ane very high known value award
amounting to SF 26,450,993.36, equal 10 USS$ 21,860,325.09 and, unless noted otherwise, is excluded
from the present consideration because, as an extreme outlier, it would bias the results materially,

¢ The total number of known value accounts awarded thus far includes 4 negative and 2 zero value
accounts as well as 7 obvious autliers. Thesc accounts are excluded for purposes of comparison with
the set of presumptive values. Thus, the total of known value accounts included in the 3,237 awarded
accounts is 982. As negative value accounts have generally beesa excluded, the total number of
awarded known value accounts referred to here in what follows is 978; the number on which the
determination of proxy valucs is based excludes not only negative value, bot also zéro value accounts
and outliers and thus totals 965. Further, as noted above, the current anelysis excludes Set 75. Thus
the number of accounts awacded under CRT 1f actually totals 3,238, :

$ The ]ndepeﬁdcnt Committee of Emincat.Persons known as “ICEP” or,-aftnr its Chairman, as the

- wVolcker Committse™ was established on May 2, 1996 to investigate “the fate of funds entrusted to
. Swiss banks by victims of Nazi persecution.” Independent Committee of Emitient Persons, Report on

Dormant Accounts of Victims of Nazi Persecution in Swiss Banks, Staempfli Publishers Lid. {Beme),
December 6, 1999 (“ICEP Report™), p. 2, para. 4.

€ The AHD consists of the 36,131 accounts to which the auditors bad reduced the initial ICEP database,

" augmented to37,373 by account jaformation from other sources. The reduction was the result of the

implementation of the Volcker Commitice's review of the initisl database and the additional
representations made by the banks in its course. o
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" |CEP Report, p. 20 and Annex 4, . 7.

The underlying information and analysis that led to these conclusions are set
out in some detail in the Background and Analysis section below. Therefore, 1 will
touch here only briefly upon each of the three explanatory factors:

Re 1) With respect to coverage, two sets of exclusions are of relevance. First,
with respect to the presurptive value calculations, only part of the known balance
inf(_)rmatiori was utilized. As noted above, the ICEP auditors found 53,886 accounts
to be relevant to ICEP’s mandate. They subdivided these accounis into four
Categories, ranked on the basis of various characteristics by degree of probability of
their owners having been victims of Nazi persecutio’n." In the summer of 1999, as
ICEP’s work drew to its conclusion, Special Master Michael Bradfield (then Counsel
to ICEP) asked Price Waterhouse Coopers (“PW™), one of the five auditing firms
conducting the Swiss bank audit, to estimate the total value of accounts in Categories
1-4 on the basis of certain assumptions.s' This involved, inter alia, the derivation of

v proxy values for accounts without known balances. PW, after analyzing the data,

suggested, and Special Master Bradfield agreed, that “...it made more sense to use the
category 1-2 analysis when estimating the value of aggregate accounts berause the
underlying data seemed more reliable.”® Exclusion of Category 3 was suggested
because the value information it contained was deemed to be statistically unreliable
and that of Category 4, because it consisted Jargely of small savings accounts, and
among the four categories was the one with the least likely association with victim
accounts. The proxy values thus denived by PW became the presumptive values
presently used .in CRT award decisions. However, in our examination of the value
information in the AHD and in the actual award experience, the reasons for excluding
Category 3 from the average value calculations o longer appeared warranted.

The second notable difference lies in the exclusion of almost 18,000 accounts
from the initial ICEP database, in part at the request of the banks. Although the
Volcker Committee found that the “filtering down [of] the 4.1 million accounts in the
database to 53,886 accounts was in many respects cautious,”!? they also considered
that these accounts included some duplications and other technically-based
unwarranted inclusions. Eliminating these would result in a reduction of the total
number of relevant accounts to between 435,000 and 50,000. However, in the run-up
to the publication of the 2001 list of names of Account Owners, the banks made
further representations for additional exclusions, resulting in the elimination of more
than twice the number of accounts ICEP had thought reasonable. This elimination
procedure became known a8 the “scrubbing procws."” As a result of this scrubbing

§ These assumptions included: “(1) that valid claims would be presented for all accounts, and hence all
accounts would be paid ong; (2) the adjusted balance of accounts {the balance as of 1945) would be
multiplied times ten to approximate the investment value of the accounts as of 1999; and (3} a proxy
value would be used for the adjusted value of accounts without known balances.” Memorandur from
Frank Hydoski, Pricc Watethouse Coopers to Michael Bradficld, dated July 18, 2002, henceforth
“Hydoski Memorandum,” p. 1,

. ® Idem, p. 2. This conclusion iz algo altuded to in the discussion in the ICEP Report of the difficulties
‘inherent in estimating the total value of the accounts in the ICEP database. Se¢ ICEP Repott, p. 72,

para. 39 - 42 snd footnote 23.
19 [CEP Report, p. 12.

13 Referred 1o as such in a PW Memorandum to Files, dated October 10, 2000, see pp. 9 ff and p. 15.
Further, the Court referred to the scrubbing process in its July 26, 2000 “faimess” opinion, but the

“resulls of scrubbing at that time (July 2000) -differed considerably from the eventual pumber that was
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process the structure of the AHD as concems both types of account and accounts with
Xnown balances differs inherently from that of the ICEP database. Accordingly,
differences in average values by type of account could be expected as well.

Re 2) With regard to the focus of the ICEP investigation and that of the CRT’s
award decision process, the differences are obvious, though their effect on the
presumptive valpe determination has become discernible only over tme. The basic
difference is that ICEP’s priority lay in determining which of the 6.8 million accounts
that existed during the relevant period had probably or possibly belonged to victims of
Nazi persecution. Registering book values and even account types, while important,
was of lesser import especially under the given time and cost constraints. For the
CRT, the determination of the value of account balances and of the type of accounts,
of course together with the identification by the Claimant of his/her relationship to the
Account Ownet, is of prime jmportance. Thus it is not surprising that the CRT in the

- course of its work has found value information for many accounts for which the ICEP

audit did not furnish any such data and that it has ascertained the type of account in
many instances in which the TCEP audit recorded an unknown type of account.”*

Re 3) Finally, changes in valuation procedures have had the effect of
increasing average base (1945) values of certain known balances. For example, the
Volcker Committee recommended that “...the earliest known account values should
be identified and adjusted to 1945 values by adding back estimated bank charges and
deducting estimated eamed interest, if any”’®> PW in its value estimation, being
unable to ascertain whether interest had been credited or not, deducted interest from
all normally interest-eaming accounts. The Court, in contrast, determined that interest
not be deducted absent evidence that it had in fact been credited. This obviously had

reached: “On February 23, 2000, the Volcker Committee announced that a review of the
approximately 54,000 accounts identified 83 ‘probably’ or ‘possibly’ related to victims of Nazi

persecution sesulted in the climination of certain accounts because they were duplicates or because of

_othet technical factors, reducing the iotal number of such accounts’ to Between 45,000 and 50,000

[citation omitted).” In re Holocaust Victim Assets Lit., 105 F.Supp2d at 151, In its February 2004
opinion addressing the banks' behavior, the Court provided a more critical analysis of the final results
of the “scrubbing” process: “[Tlhe conservative estimate of 54,000 relevant accounts wag met with
surprise and disfavor by the SBA and the Swiss Federal Banking Commission (‘SFBC'). The SBA and
SFBC thus tumed to the same auditors the Volcker Committee had employed and asked them to further
“seriib® the sccounts the auditors had identified. The banks came forward with additional informaation
from bank records and asked the auditors to once again eliminate from the list accounts that were
opened after '1945, sccounts that had closing dates before the dates of occupation, accounts with any
activity after 1945, end duplicate accounts from the tist of probable and possible accounis. See CRT-11
Rules, at 2. After completing two rounds of this ‘scrubbing,’ the auditors decided that of the 54,000

‘accounts previously identified, there were only 21,000 accounts ¢hat *probably’ belonged to Nazi
. victims, and 15,000 accounts that ‘possibly’ belonged to Nazi victims. The auditors arrived at this

conclusion even though they were theoretically searching for the same excluding characferistics as they
had sought when amployed by the Volcker Committee” In re Holocaust Victim Assets Lit, 302
F.Supp.2d 59, 80 (ED.N.Y. 2004). '

1 'Though this result, as noted, was o be expected, the extent appears surprisingly large. . However, part
of the difference may lic in the way in which the auditors handéd tae AHD on to the CRT: it may be
that some information fields turned out urreadable so that the actual number of unknown value and
unknown type of account instances may not have been quite 58 large as the usable data imply. Still, the
additional information found by the CRT appears to go 2 considersble way toward oxpleining the
disparitics between the ICEP proxy values and the average values in the AHD and the actual award
data. ' :

_ ¥ {CEP Report, p. 22.
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the effect of raisi‘ng‘averagc 1945 known values of savings and custedy accounts in
the AHD and in the CRT's awarded accounts dJatabases above the proxy values PW
calculated for these types of account. '

Given these findings and conclusions, [ recommend that the set of presumptive
values used by the CRT to award accounts for which balances are unknown be based
on the average known vatues of all accounts. in the AHD, except Category 4, but

_including the known values af accounts ‘added from sources other than the ICEP
investigation, which are contained in the additionally created Categories 5 and over.
Proxy values so derived would be more representative of the universe of awardable
accounts than those the ICEP auditors calculated in1999 reasonably could have been.

- At the same time, maintaining the exclusion of Category 4 helps ensure that the
proxies continue to reflect as closely as possible accounts that ICEP deemed most -
likely to have belonged to victims of Nazi persecution. Furthermore, the number of
known value accounts in the AHD database, excluding Category 4, at 6,320, as
compared with the 7,797 observations from which the present presumptive values are:
derived, provides an adequate statistical basis for the proxy determinations. . This is
the more evident as the average values drawn- from the 11,083 known value
observations included in the full AHD (including Caiegory 4) support the results of
the smaller sample with both showing average known values well in excess of the
present presumptive values for five of the six types of account considered by the CRT.
The exception was the unknown type of account (“unknown account”), for which
‘average known vahies calculated from both theé full AHD and the AHD excluding .

~ Category 4 fell below the associated presumptive value.

Table 1. Comparison of Number and Averagel945 Value of known value
Accounts, ICEP, all Awarded Accounts and AHD ‘
L ss francs - ,

Savings Accounts 1800} 830 101 1,129
Demand Deposits_| 2,461 2140 348 | ~ 3103 | 2731 3,239 | 2,686 2,514
Custody Actounts 397 | 13,000 164 | 44,310 618 | 30306 |  636| 20029
Safe Deposit Boxes 42 1,240 ol 9174 41 9,422 43 8,729
'| Unknown Account 3,008 3,850 344 5,239
.| Other Accounts 88 2,200 3 8,130 |
e e s e R

"Note: All awarded inown valug accounts exclude 6 negative or zero va
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* Furthermore, for most account types the average known values calculated
from the AHD, excluding Category 4, turned out to be remarkably close 0 the
average values drawn from actual experience. The Court has awarded 3,237 accounts,
including 978 known value accounts to date (through Set 94). The average values of
these accounts exceed present presumptive values by considerable margins for gach of
the six account types and four of these six account fypes virtually mirror the average
values drawn from the 6,320 known value observations in the AHD (Categories 1, 2,
3 and 5). The two account types for which actual experience shows significantly
higher average values than do the AHD data are custody accounts and accounts of
unknown type. {(See Table 1) The reasons for these discrepancies are considered

below in the Background and Analysis Section.

On the basis of the comparative findings shown in Table 1, [ recommend that
present presumptive values be adjusted as shown in Table 2: '

Table 2. Present and Proposed Presumptive Values and
Estimated Cost of Adjustment of Awarded Accounts
(1945 and current values in SF and USS$)

Savings : .

Accounts ‘830 1,100 10,375 13,750 | 555,969 427,669
| Demand. : | )
Deposits 2,140 3,200 26,750 40,000 13,735,991 10,566,147

Custody '
Accounts 13,000 30,500 162,500 381250 | 201,762,073 155,201,594
Safe Deposit : ' : r
Boxes 1,240 8,150 15,500 114,375 15,718,748 12,082,114 .
| Unknowa
Account 3,850 3,950 49,375 49,375 s 0
118750 |

The cost of these proposed adjustments, at US$ 179,270,216, would raise the
total amount the Court has so far awarded under CRT 1 and CRT I to USS
. 478,592,353. Based on the most recent projections, award amounts yet to come from
. the remaining stock of accounts identified in CPS are cstimated at US$ 258,611,988,
including US$ 106,017,727 for the net cost of adopting the proposed presumptive
values. This would put the total cost of adopting the proposed presumptive values at
USS$ 285,287,143 and the grand total amount of awards for already awarded and yet to

be awarded accounts at US$ 737,204,341

14 Based upon payment of 60 percent of remaining stock of accounts identified in CPS.
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IL Background and Analysis underlying the Recommendation

A. . Background
1. Derivation of Article 29 Presumptive Values

The Plan for Allocation and Distribution, approvcﬂ by the Court and affirmed
by the Second Circuit, called for the application of presumptions to assist in the
adjudication of certain claims: :

“Finally, the Rules also should provide for the
adjudication of well-supported claims of Nazi
victims when an account has been closed but it is
unknown who actually received the benefit of the
account. In this situation, or in a similar situation
when the amounts in accounts are unknown, it is
appropriate to rely on presumptions to assist in the
adjudication of such glaims. For example, it is
appropriate to make an award to a claimant of a
closed account if the account holder perished in a
concentration camp. If the amount in the account is
unknown, it is also appropriate to make an award
based on the average value of the type of account.
As with all other aspects of the claims process, the
Court will have the discretion to adjust such awards
to assure fairness among all claimants.”"”

On 19 January 2001, SpECiall Masters Volcker and Bradfield held a hearing to
provide interested observers with the opportunity to comment upen the then-proposed

' CRT Rules, including the Rule proposed for the valuation of accounts of unknown

value. On S February 2001, upon the request of Special Masters Volcker and
Bradfield, the Court adopted the CRT Rules. Article 29 of the Rules Governing the
Claims Resolution Process, as amended, sets forth value presumptions for those
accounts for which no known values are available as follows:

“For an Account for which an Award is made under
Article 22, but the amount in the Account is
unavailable from bank records or the amount in the
Account (1945 value) is less than the amount set
forth below, the amount in the Account (1945
" value} is to be determined from the following
schedule, in absence of plausible evidence to the
‘contrary: o ‘
Custody Account " SFr. 13,000
Demand Deposit Account  SFr. 2,140
Savings/Passbook Account SFr. 830
Safe Deposit Box SFr. 1,240

A" In re Holocaust Victim Assets Litig,, Plan of Allocation and Distribution, September 11, 2000, p.

110. See Order Appraving Plan of Allocation and Distribution, November 20, 2000. See also 200}
WL 868507 (2™ Cir. (N.Y.)) (July 26, 2001), affirming the Distxfict Court's approval of the Plan of
Allocation. : _
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Othér Types of Accounts SFr. 2,200
Unknown Account Type SFr. 3,950

This schedule of presumptive values is identical to that developed by the ICEP
auditors from the database of Swiss bank accounts, which they considered to have
probably or possibly belonged to victims of Nazi persecution.'® The ICEP audit,
which included 254 of the Swiss banks that existed in 1945, identified 53,886
accounts with such a probable or possible relationship. The auditors, using a set of
agreed criteria’’, subdivided these accounts into four categories (“Review

Categories™) ranked by degree of probability of their owners having been victims of

Nazi persecution.”’” In preparing the accounts for analysis, the auditors also
recorded book values when available. They found that of the 10,471 accounts in
Review Categones | and 2, i.e. the categories with the highest probability of the.
accounts having belonged to Nazi persecutees, 77 percent had a known value; and in
Review Category 4, numbering 12,723 accounts, 98 percent of the accounts had
known values. However, for Review Category 3, which with 30,692 accounts was
most important, the share of accounts with known values was only 11 percent. 2
Overall, the auditors reported known values for 23,904 (44 percent) of the 53, 886

accounts in the ICEP database.

As such, the ICEP database of known value accounts constituted. the best
available source for the purpose of estimating proxies that the claims resolution
process could apply to award accounts of unknown value. In the summer of 1999,
Special Master Michael Bradfield, then Counsel] to ICEP, had requested one of the
auditing firms participating in the audit, PW to undertake the calculation of average

- known values for Categories 1 through 4 in order to derive an estimate of the potential

total valise of all accounts that had been identified as relevant to'JCEP’s mandate.*! In.
considering the best way forward, PW after completion Ao‘f their statistical analysis
recommended, and Special Master Michael Bradfield concurred, that the value
proxies, or presumptive values, should be. derived from the data for Review
Categories 1 and 2 only. The reasoning was first, that these Categories contained a
relatively high percentage of known value accounts, and second, that they had the
highest probability of relating to Nazi persecutees. Review Category 4, which had the
lowest probability of such a relationship, was left out of consideration also because it
contained a majority of low value suspended and small savings type accounts. More
troublesome, because of its size, was the setting aside of Review 'Category 3.

" However, the ICEP Report concurred that the low share of known value accounts in

6 What follows is largely drawn from Report on Dormant Accounts of Victims of Nazi Persecution in
Swiss Banks. Independent Committee of Eminent Persons, December 1999 (the ICEP Report), Annex
4, Identification of Accounts Probably or Possibly Related to Victims of Nazi Persecution, p. 57 - 80
and especially pp. 71 - 72 and Table 20, p. 75. _

" Names matched to Holocaust victim lists and/or residence in Axis or Axis-dominated counfry;
account open during relevant period; manner of closure; inactivity efter 1945.

1t g ppendi I, attached hereto, provides further details about the four categories.

¥ The ICEP Report, p. 65

% ICEP Report, Table 20, p 75. These numbers differ somewhat from those cited in the Hydoski
Memorandum. The present analysis is based on the latter as they provide greater detail on a consistent -

basis.

2 Hydoski Memorandum, p. 1. See aiso footnote 7, p. 3.
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this Category was “clcariy insufficient to make a meaningful estimare of the value of
that whole Category of accounts.”u And this difficuity was compounded by the fact

that the auditors had reported that the known values clustered in custody accounts

_ with “high average values that they considered not to be representative of valuations

223

of similar types of accounts in other categories.”” Thus, there was tacit support for

‘the view that proxy values best be drawn from the known value accounts in

Categories 1 and 2.

Because there was no consistency in the dating of the account values found in
the banks' records - indeed value dates were spread over a large time span - the
auditors sought to bring them back to a common date such as could be taken to
represent the beginning of dormancy. The date chosen, at the recommendation of
ICEP’s Panel on Interest, Fees and other Charges, was 1945. Values that were

 recorded after 1945 wertc discounted back to that date by deducting accrued interest

and adding back fees and charges.?® Averages of the so adjusted 1945 values were
then derived for each type of account to yield the basis for the presumptive values
used in the award process. Finally, the 1945 average base values were brought to
present value by a factor calculated to account for compound interest. At this time
this factor is 12.5.

2. The Scrubbing Process

As noted abave, the Volcker Committee made it known in February 2000 that
a teview of the approximately 54,000 accounts identified in the ICEP audit as -
probably or possibly related to victims of Nazi persecutions, had shown that perhaps
4,000 - 9,000 accounts might involve duplications and technically unwarranted
inclusions, reducing the total number of accounts to between 45,000 and 50,000. In

“the subsequent “scrubbing” process, in which such accounts were to be eliminated,

the banks presented the auditors with additional documents in support of their

_ elimination requests, so that in the end 17,826 accounts were eliminated - almost

twice the number the Volcker Committee, following its review, had announced as a
maximum. As a result, the database that would be handed to the CRT for the claims
matching process had been reduced by one third to 36,131 accounts. .

During the scrubbing process there appears to have been also a reassignment
of accounts from known to unknown velues of some size as well as some reshuffling
among types of account, Consequently, the pre- and post scrubbing databases are not
strictly comparable, even if later changes made by the CRT, such as the augmentation
of the number of accounts from other sources, reclassification of accounts, etc. can be

_ accounted for.®® Nevertheless, it is clear that the scrubbing exercise resulted in a

. 2? Idem,p.72.

B rdem, 2. 75.

#* As poted above, it was found later, in the course of the claims resolution process, that there was
sufficient doubt about whether interest actually had been routinely credited to narmally interest-caming
accounts for the Court to issue an Ordec whereby interest would be deducted only if there was clear
evidence in the bank records that intecest accruals had actually bieen credited to the account in question.

3 The CRT identified accounts from sources not included in the ICEP audit, such as archival
documents relating to assets held by Nazi persecutees, claimants’ submissions, and go-called “sub-
accounts.” Sub-accounts are accounts that are evidenced, but not independently reported, in records of

" other accounts reported by the auditors. For exarple, the auditors may have reported an account owner

holding one custody account, but upon review, the CRT finds that the bank records indicate that the
account owner owned a demand deposit account as well. The demand deposit account is éntered into
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database that differed significantly in structure from the initial ICEP data. Thus, the
share of known value accounts in the AHD, at 29.7 percent, is only two-thirds of that
reported for ICEP, and the share of all Category 3 accounts, though they remain the

most important group, is reduced from over one half to two-fifths. (See Table 3.)

Table 3. Companson Number and Share known and unknown Value Accounts,
ICEP, AHD and Awarded Accounts through Set 94
(in units and percent)

1 : ; :

2 7,258 135 | 23.9 6,362 17 36.8 312 96| 226
3 30,792 57.1 13.8| 15290 209 84| 2029 627| 169
4 12,724 23.6 53| 12,269 328 43 87 27 78
5 - - ; 350 0.8 0.9 198 6.1 9.9 |
1,2 10,441 33.2 9,484 253 47.7 923 285| 663

21-d

1 2,168 68.1 31.9 1,244 39.0 610 427 69.9 30.1
2 5,629 77.6 ' 3 4,075  §4.1 35.9 221 . 708 29.2
3 3,252 10.6 89.4 934 . 6.1 83.8 165 ' 8.1 91.9
4 1,2460 97.9 2.1 4,761 38.8 81.2 | . 76 87.4 126
5 - - - 102} 28.1 70.9 89 44.9 55.1
1,2 7797 74.7 253 ] . 5286 _ 55.9 . 44.1 648 702 29.8

Note: The AHD database mcludes in addition to the ongmal 36,131 accounts l 242 Category 5 and
sub-accounts. Category § includes 7 already awarded Category 6 accounts. Accounts identified in
Categories 6 and over further add to the 37,373 total refecred to here; they are mcluded inthe
projections.

the AHD as a “sub-eccount.” The custody account is known as the “parent account.” A sub-account
takes oa the category of the parent account. In contrast, accounts added without any “pacent account”
are entered, depending upon their source, in categories numbe*ed 5 or over, These are lumped together
in the present analysis simply as “Categories § and over.” .
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B. Analysis . ‘
1. Basis for proxy value determination

As noted above, the conclusion that the ICEP average values for Categories 1
plus 2 do not adequately reflect the information contained in the AHD, against which
the CRT matches claims and from which awards are made. The disparities foind

‘between the two databases, which also are more than confirmed by award experience

thus far, largely stem from the combined effects of the scrubbing exercise, the fact
that the auditors did not always report balance values found in the bank records or
made available from non-bank sources,?® their tendency to classify accounts as of
unknown type, when bank records would have allowed a clear assignment and last but
not least the exclusion of Category 3 balance values from the determination of proxy
values.

The elimination of almost 18,000 accounts from the ICEP database, as shown

- in Table 3, materially affected the number of accounts with known values in the

AHD. However, largely because the scrubbing process not only involved the
dropping, but also the reassignment of accounts, it is not feasible at this point to

-quantify the effect of these exclusions on AHD known account balances. Suffice it to

say that average values found for known balances in Categories 1 and 2 in the AHD
exceed the ICEP values for four out of the six account types (albeit in the case of
savings accounts by only-a very small margin). And the weighted average value for
all accounts, at SF 3,320 was above the ICEP average of SF 3,085 even though the

‘average values for unknown accounts and demand deposits, which together constitute
. about three-quarters of the accounts in these two catcgoncs fell below their ICEP
_averages.

It is clear, however, that the exclusion of Category 3 accounts from the

determination of proxy values has had the effect of lowering these values and, as the

current review shows, lowering them. unwarrantedly so. To recap, the reasons for this
exclusion were that the auditors considered the share of known value observations in
Category 3 (11 percent) too low to be statistically reliable and that this reliability was
further comprormsed by the fact that those balances for which values were found
tended to cluster in relatively few high value custody accounts. The combination of
the relatively high Category 3 account values and the relatively low share of known

‘values led the auditors to believe that they “were missing substantial numbers of low

average value accounts in category 3.”27 However, the comparative review of known
values in the ICEP database, the AHD and the accounts awarded thus far (through Set
94) shows that the inverse may be true as well, namely that the auditors were missing
a significant number of high value accounts in Categories 1,2 and 4.

Of the 978 known value accounts awarded through the beginning of March

' .2006 889 were included in the AHD as originally handed over by the auditors.”® Of
_these, more than one half - 461 or 52 percent — were reported in the original ABD as

% For example, the auditors included accounts found in [CEP initiated archival research, for instance
in the 1938 Census records, in their work but did not record any assocmted balance values. '

" % Hydoski Memotandum, p. 2.
"% 89 accounts were identified by the CRT from sources ather than the ICEP ‘audit records; of these 82

were in Category 5 and 7 in Category 6 as shown in Table 6.
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having no known balance.? - The values for these accounts were deterrnined by the
CRT in the course of its award review. In many cases the value information was
actually available in the bank files, in others it involved obtaining price quotations for
listed -assets and in others, as noted above, value information came from outside
sources. Remarkably, the values thus obtained tended to average well above the
corresponding ICEP proxy values by significant margins, (See Table 6) This was
especially so for accounts. in Category 2 and for custody accounts across the board.

‘Thus, the average of the balance values found additionally for Categories 1 and 2 is

SF 8,029, more than two and a half times the SF 3,085 average proxy value reported

- by the auditors for these two categories. And the average value of custody accounts

found for Categories 1 and 2, at SF 46,120, is 3.5 times their ICEP proxy value.
These differences point to the auditors having missed a considerable number of
relatively high balance values in the two Categoues on which they based their
determination of proxy values.

All this goes some way toward explaining why average known values in the
current AHD outstrip ICEP proxy values for all types of accounts, with the one
exception of accounts the type of which is unknown. (Some of the reasons for the
latter are discussed below.) However, these differences primarily show that one of the
two main reasons cited by the ICEP auditors for excluding Category 3 from their

-proxy value calculations, namely that the high average values they found for known
- account balances in Category 3 were not representative of thase found in Categories 1

and 2, holds neither for the AHD nor for the awarded accounts database. Indeed,
when values in Categories S and over (accounts which were found in sources outside
the bank documentation) are compared with overall AHD values, Category 3 custody
account values appear well within the estabhshcd range.

What then about the second reason for exclusion, namely that known balances
in Category 3 were largely concentrated in a few high value custody accounts? As
shown in Table 3, the sprcad of the number of known value accounts across the six
account types in Category 3 is no more skewed towards a particular account type than
is that in the other categories.” And more telling, the average value of custody
accounts in Category 3 is only 2.4 times that of all known balances in this Category,
while the comparable multiples are 4.6 and 8,7 for Categorics 1 and 2 respectively.
(See Table 4.) It would thus appear that the account and value structure of Category 3
accounts is no more biased than that of Categories 1 and 2,

* The number of known value 2ccounts excludes negative and zero balance accounts as well as kri?wn
value accounts far which no balance date could be established. The total number thus excluded is nine.
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The considerations set out above argue forcefully for the inclusion of Category
3 known balance values in any determination of proxy account values. This is the
more so-as Category 3 accounts constitute two-thirds of alt accounts awarded thus far.
Furthermore, although not all Category 3 Account Owners’ names were included in
the list published in 2001, 13.3 percent of all AHD accounts in that Category have
been awarded through early March 2006. This is not much short of the 19.7 percent
of Category 1 account awards, while Category 2 awards are only 4.9 percent of their
AHD total, even though all Account Owners’ names in these two Categories were
published. Finally, the Volcker Committee considered that the stronger the likelihood
that account owners were victims of Nazi persecution, the more reliable associated
valuation estimates and noted that

“Fully conscious of the difficulties and the inherent’
range of wuncertainty in such estimates, the
Committee considered various approaches to
approximating such fair current values for accounts
due victims, The range of uncertainty in any such
approximation is reduced for those categories
carrying the strongest probability of a victim
relationship and the greater proportion of known
account values. For Categories 1 and 2, which
carry the highest probabzhtgr some 77 percent of
account values are known.”

However, the award experience shows that Category 3 accounts have as bigh a
likelihood of being awarded as accounts in Categories 1 and 2. In fact, the award data-
seems to put the Volcker Committee’s consideration to the test with 13 percent of -
Cdtegory 3 accounts in the AHD already awarded against barely 5 percent for
Category 2, which had a 77 percent known value ratio in the ICEP database :

, Conversely, the exclusion of Category 4 from the presumpuve value
calculations remains warranted. The Volcker Committee held that accounts in this
Category, consisting largely of small savings accounts, were least likely to have
belonged to Nazi persecutees. The AHD includes 12,269 Category 4 accounts of
which less than 1 percent (87 or 0.7 percent) have been awarded to date. Though
“much of this poor showing can be related to the fact that none of the Category 4
Account Owners’ names have been published, some must reasonably be attributed to
the looser connection these accounts are likely to have to victim ownership. This
conclusion is further supported by the average values found for the 25 savings
accounts with known balances which were awarded.-in Category 4. These, at a 1945
average value of SF 1,464 were even marginally higher than the average of all knowm

- value savings accounis awarded thus far. This implies that of Category 4 known
value. savings accounts only those with reasonably significant balances have been
claimed successfully to date. - This, in turn, would support the conclusion that the
majority of the very small savings accounts may only have had a loose relationship to
victims of Nazi persecuhon :

* JCEP Report, Aonex A, p. 72, para. 40.

3 It might be noted, however, that the known value account ratio for Categories | and 2 is 51 percent
as compared with 75 percent in the ICEP database as reported m the Hydoski Memorandum.
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2 Presumptive value amounts
The fact that the CRT would find a significant amount of information in

-addition to that rcported by the ICEP. auditors was herdlded by the auditors

themselves. PW noted 1o & Memor&ndam 10 ines dated October 10, 2000, that

" during the scrubbing process “...the Bank presented t6 PwC sccounts that it felt

should be removed from Categones -4 bdsed on documents found in BLA [the
.Ba:nk's Electronic. Image Amhive]. Conversely, The Bank did not. provide. PwC
w%th copies of the documents fownd in-ELA for aceouits. that it did not present to
PwC during the “scrubbing” process.” #i went. on' to.gote that the bank

‘prév;ded the additional documeritation: only if the doctuments contained suppor‘ung

.widance for the limination of the account in question. PW subsequently’ sought to.
asee:rzam the impartance of the additional documentation that had been found i in the

" b ak’s ELA; but not passed on to the anditors. ‘On basis of 4 test search, PW

coficluded: that the “, .. Banik folders contained- addmonaf documents for over S0% of
theg -accounts in Categones -4, These documents included, inter akia .. .deposit
nounts.” Based on these test results, PW recommended. that the CRT I should

' request access from the bank to any. additional documentation in the coiresporiding

bank files. Indeed, the CRT, in the course of -its claim reviews, has requested such
a;igmcnal documentation. Hewever, the bulk of the additional value information
zced by the CRT was located in the readily available bank files. As discussed

»_:'e‘r* tim 1s net stupnsmg as thc focus of , audn Wwas, on the dxsccvery of the

of accoum exceptmg tiie mxknewn acco\ints 'I'h $ was tme for the sum ef" all

- Cal eganes I thwugh 5. The: contimued. exclusion of Category 4 fram ;he proxy value

deter nination, 2s proposed above, resuls ina measurabla increase. in the average
valties 6f demand deposits and unknown agcounts, but ias & maiginal effect only on
those for the other account types. The: average-valie for unknown: ‘fccounts, however,
-rm‘rﬁmns at SF 3,260, abeut ene~ﬁfth below its pmxy velae of SR 3, 950,

2 PUC Analyst Team, Memorandum to Aceount’ Folder Files, Subject: Additional Documentatxon
Poteptially Lotated i the Bank’s Comespondisg: Accoum Fite Folders, 10 Octeber. 2000
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Table 6. Number and Average Value of Awarded Known Value Accounts
(through Set 94) compared with Presumptive Value by
~ A.Type of Account and B. Review Category
(in percent, ratios and SF, 1945 values)

of Accoun_t '

S;l vings Accounts - .
Demand Dépaosits o . 3,103 2,140 1.45

Custody Accounts 164 16.9 44,310 13,000 3.41
Safe Deposit Boxes 9 09l - 9474 1,240 7.40
Unknown Accounts 344 35.5 5,239 . 3,850 1.33

2 %
P ~ R = i - e
Note: Excludes 6 zero or negative value accounts and 7 outliers; total average ratios are
weighted by number of accounts paid at presumptive value,

Part of the lower AHD values for the unknown type of accounts can be
“attributed to errors and omissions by the auditors in assigning accounts to the various
account types.- In the course of its claim review, the CRT to date has reassigned 176
out of 978 known value accounts (I8 percent), the bulk of which, not surprisingly,
involved unknown accounts. Thus, 119 unknown accounts were found acrually to

- have known account type designations and 20 accounts were moved from known
designations to the unknown account type. Interestingly, the accounts moved from
the unknown type classification were on average high value accounts, whereas those
moved into that classification were on average low value accounts: the 119 accounts
moved out had an average value of SF 14,698, 3.7 times the present presumptive

~ value for unknown type of accounts, while the average value for those moved into the
classification was SF 1,755, well under half (44 percent) their presumptive value. The
effect of this reallocation, however, is on average being offset by the CRT’s record of
ascertaining a significant number of missing balance values. The CRT found
additional value information for 206 of the 733 unkuown type of accounts awarded
thus far. “The average value of these accounts, at SF 4,010, exceeded the SF 3,950
presumptive value for this account type, albeit by not very much. But the total award
experience to date shows the average known value of unknown type of accounts to

N
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exceed their presumptive value by a more significant margin (one-third). If this trend
persists, AHD average values for unknown accounts are likely to catch up with the
present presumptive value within a relatively short period of time. Therefore, it
would be prudent to leave the latter unchanged unti! more experience is gathered.

For savings accounts, demand deposits and safe deposit boxes the average
values derived from the award experience to date are very close to those drawn from
Categories I, 2, 3 and 5 and over in the current AHD. Therefore, I propose that
presumptive values for these account types be adjusted to the nearest SF 100 between

- these two averages. Although the number of safe deposits with known values is small

~in both the AHD and in the award experience, the fact that the two data sets yield
virtually identical average values helps validate the proposed increase in that
presumptive value, ’

For custody accounts, both the AHD average value and that of the awarded
accounts are considerably higher than their present presumptive value. However, the
average value that-emerges from accounts already awarded outstrips the AHD number
significantly. Furthermore, the additional value information surfaced by the CRT for
this type of account seems to confirm the evidence found in the already awarded
accounts. Yet, there are cogent reasons for my proposal to round the adjustment of
the present presumptive value only to the nearest SF 500 of the average AHD value.
The miain reason for prudence is that tests of value information in archival records for

-an important part of the list of Account Owner names published in early 2005 show
" that securities held in these accounts appear to average lower in value than current
. award experience shows. Thus, prospective award experience may likely narrow, if

not close the apparent gap. For “other” accounts, the case appears to be reversed:
AHD average values are higher by some margin than those found in the award
experience. But the number of accounts is quite small: only 3 of 17 “other” accounts

- awarded had known values, and the AHD total of known value accounts is 54. (That

for ICEP at 88 was small as well.) 'S0 no great reliance can be put on either number,
Therefore, I propose that the presumptive value for “other” accounts be increased to
the nearest SF 500 of the AHD average value. ’

Statistically, the proposed new array of presumptive values is well based. The
total number of known value accounts in Categories 1, 2, 3, and 5 and over in the
current AHD, at 6,322, approaches the 7,797 from which the auditors derived present
presumptive values. But when looked at by type of account, the number of
observations on which the AHD-based proxy values rest actually generates greater
confidence than that on which the ICEP auditors based their values. This is so
because the 1,475 account difference between the ICEP database and the AHD is
concentrated in two account types: the ICEP database includes 1,800, known value
savings accounts, whereas the AHD has some 900 less for a still reasonably large

- sample, and, as noted above, ICEP has a very large number of unknown type of
accounts (3,009), whereas the AHD has 2,005. By contrast the AHD includes a
significantly larger number of known value observations than does ICEP in the
demand deposit and custody account classifications. This is especially. significant
with respect to custody accounts because the ICEP number of observations, at 397,
was relatively low for the importance of this group of accounts, so that the increase to
618 in the AHD does much to improve the confidence that can be put in the statistical

result. (Sec Table 1.)
The proposed presumptive values by account type thus are:

o2 d ' : XUd 13CHIASHT dH WHET 11 8002 22 JeR
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Savings Accounts 13,750 10,577
Demand Depaosits 40,000 30,769
Custody Accounts 381,250 293,268
Safe Deposit Boxes 114,375 87.981
‘| Unknowa Account 49,375 37,981
{ Other Accounts 118,750 1,346

The cost of adjusting already awarded accounfs to the proposed values would
come to SF 233,051,281 which at the current exchange rate of USS 1 = SF 1.30, .
translates to US§ 179,270,216, This adjustment wpuld raise the amount awarded
under CRT Il to date (through Set 947°) from the curtknt total of US$ 287,622,136.59 -
to US§ 466,892,353, The total including awards| under CRT I would be US$
478,592,353, ‘

These cost estimates assume that, as in the past, the presumptive values not -
only represent proxies for the values of unknown accqunt balances, but also constitute
the minima to which known balances that fall beldw their associated presumptive
‘value are to be'raised, unless there are specific reasonj for not doing so. For accounts -
already awarded, this means that the awards for 83 of{the 313 accounts that were paid
at known values, and that now fall short of the proposed presumptive values for their
type of account, would need to be moved to presumptive value. The cost for doing

-~ this, included in the above totals, is US$ 2,400,817. The inclusion of these 83
accounts in the number of accounts paid at presumptive value raises the share of the
latier to 92.9 percent of all accounts. :

According to the most recent projections, 1910 accounts could reasonably be
expected yet to be awarded from the remaining stock pf accounts identified in CPS (at
the 60 percent level). Of these, using the adjusted past shares of 92.9 and 7.1 percent
respectively, 1774 accounts would be awarded at presumptive and 136 accounts at -
known values. Accordingly, and on basis of the pattprn of already awarded accounts
by account type, the award amount for the projected §,910 accounts is estimated. at SF
336,195,584 or US$ 258,611,988 and the net cost of adopting the proposed.
presumptive values would come to SF 137,823,045 oy US$ 106,017,727.%¢

The cost of adjustihg prcsuinptive values as proposed for both awards made to
date and those estimated as yet to come from CPS tth would total USS$ 285,287,143,

The grand total for already awarded and yet to be awprded accounts under CRT I and
- CRT II would then amount to US$ 737,204,341,

» Including Set 75.

* The cost of raising presumptive values to the proposed Jebels is partly offset by the associated
reduction in the number of accounts paid at known values.
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The above amounts do not include awards yet to come from the ongoing
matching of selected claims against the total accounts databases (“TAD") containing
relevant period accounts at the three large Settlement banks, UBS, SBC and Credit -
Suisse (now two following the merger of UBS and SBC).

Please let me know if there are any questions.

e
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Appendix I

Category 1 (3,102 accounts)
*  Matched Foreign Accounts
« Open in Relevant Period
» Some with Evidence of Persecation
¢ Dormant, Suspended, or Closed to Proﬁt Closed by Fees, Closed and Paid to Num
Authonities, or Accounts Clased Unknown by Whom
*  Evidence of Inactivity after WWIL

Category 2 (6,362 accounts)
+  Unmatched Forsign Accounts
Open in Relevant Perdod
Residence: Axis or Axis-Occupied Country
Some with Evidence of Persecution or Inactivity
Open and Dormant, Suspended, or Closed to Profit, Clased by Fees, Closed and Paid to Nazi
Authorities, or Acconnts Closed Unknown by Whom
* Ten Years of Dormancy After WWII

Category 3 (15,290 accounts)

' Matched Foreign Accounts
Open in Relevant Period
Residence: Axis or Axis-Occupied Countty
Closed, Unknown by Whom

- Absence of Evidence of Inactivity

Category 4 (12,269 accounts)
*  Mainly Foreign Accounts, Unmatched and Specific Country of Residence Unknown
*  Open in Relevant Period -
»  Some with Evidence of Persecution or Inachwty
¢ Open and Dormant, Suspended, or Closed to Profit, Closed by Fees, Closed and Paid to Nazi
Authorities, ar Accounts Closed Unknown by W'hom

Category S (350 accounts)

'»  Created during the claims resolution process based on information contained in documents
from non-AHD sources

* Nute this number docs not yet include additional accounts ldennﬂcd and published in Jamzary 2003,
€.g. certain accounts included in the 1962 Swiss Federal Survey, accounts identified in German
archival sources, and accounts included in the Polish and Hungarian lists of accounts.

% For categories ! through 4, ICEP Report, Annex 4, p. 66.
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Appendix H

. Savmgs/l’assbook Account (4, 422)

22

=0 it LI
An account held to provxde, mterest teturn on
sums held. Often holding relatively fixed
sums, with few movements in balance,
access to balances on savings accounts may
be restricted or time-delimited. Customers
have passbooks to be presented upon deposit
or withdrawal of funds.

[Demand Deposit Account (9,221)

An account providing instant access to funds.
Often a checking account with a fluctuating
balance held for liquidity, not investment,
and typically providing minimal or no
interest on balances held. ,

Custody Account (5,683)

An accaunt held by a custodian for an
institution or an individual. Thé bank holds
the customer’s preperty in safekeeping, as
provided by a written agréement, and collects
dividends and bond interest. The bank may
also manage the account under a4 mandate or
accept client instructions in relation thereto.
Note that the value of a custody accouat is
not reflected in the balance sheet of the bank;
for this reason a custody dccount is
considered an “off-balance-sheet” account.
This definition excludes safe deposit boxes

Safe Depaosit Box (1,074)

A box rented by the customer for a fee.
Generally, the bank and customer each have
one key, both of which are necessary to open
the safe. Unlike with custody accounts, the
bank has no knowledge of the contents of the
account :

| Unknown Type of Account (16,223)

Account for whick no mformanon is
available regarding the account type

Other Account (750}

Account the type of which does not
correspond to any of the types outlined above

G Note: this number does not yet include additional accounts identified and publisked in January 2005,

¢.g. certain accounts included in the 1962 Swiss Federal Survey, accounts identified in German
archival sources, and accounts included in the Polish and Hungarian lists of accounts.

% JCEP Report, Annex §, pp. 97 - 99; Appendix V, “Glossary,” pp. A-213 — A-215,
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FILED

IN CLERK'S OFFICE

. Helen B. Junz U s DI
Special Master . - _ STRICT COURT, EDNN.Y.
Holocaust Victim Assets Litigation ._ ) Ubi \ nns <k
Case No. CV 96-4849 ; 1 a0 ¥
P.O. Box 9564 '
8036 Zurich : BROOKLYN OFFICE
Switzerland
May 14, 2007
The Honorable Edward R. Korman
United States District Judge
United States District Court
for the Eastern District of New York
225 Cadman Plaza East
Brooklyn, New York 11201
Dear Jﬁdge Korman:

A litile over a year ago, on March 21, 2006, I wrote to propose that the set of
presumptive values the CRT uses to establish award amounts for those accounts for which no
‘balance information is known (“unknown value accounts”) be amended. This proposal

' stemmed from the fact that average known account balances drawn from the data base

. currently available to the CRT diverge significantly from those the ICEP auditors established

* to serve as proxies for known values in awarding unknown value accounts. I accordingly
proposed that the presently used set of presumptwe values be revised to make it conform better
to the average known values both of the accounts in the data basé available to the CRT for
matching claims (the “Total AHD-plus”) and those in the already awarded accounts,' At that

time I provided a detailed review of how the ICEP auditors derived the present presumptive
values and the reasoning why the universe of known-value accounts now avdilable to the CRT .

- provides a more firmly grounded basis for payment of ynknown value.accounts. [ attach part
of that explanatory section of my Memorandum as Appendix I for your convenience.

. With the further experience gained over the year since I wrote, T have become yet more
firmly convinced that the presumptive values established by the ICEP auditors, even taking
into account some of the questions raised by ontside observers, indeed, are not fully .
representative of the CRT data, and that, therefore, a considered revision is appropriate.

Such a revision is the more appropnate at this time as the CRT recently has, to all
intents and purposes, completed its review af all matches of claims to accounts in its data base.
Thus it is now possible te provide rather more relisble estimates of Settlement Fund payments

* for yet to be awarded accounts than hitherto. As usual, it must be kept in mind however that
such projections are best estimates only, which, of their nature, r.emai‘n subject to error..

! Pleasc note that all awarded accounts are an integral part of the Total AHD-p]us, however as an actount is
awarded details about the account in qucsuon such as value or type of account are corrected in the Total

AHD-plus ag appropriate.



1. Determination of proposed presumptive values.

As to the basic reasoning underlying my proposal, you will recall that the ICEP
auditors confined their presumptive value data base to Review Categories 1 and 2 and
excluded Categories 3 and 4.2 Category 4 was excluded because it consisted largely of small
savings acceunts, and among the four Categories, was the one with the least likely association
with victim acconnts. Category 3 was excluded because the auditors believed the value
information it contained to be statistically unreliable. I agreed with the auditors’ reasoning
with respect to Category 4, but found the reasoning regarding the exclusion of Category 3, .
especially as it related to the Total AHD-plus and to its sub-set of Awarded accounts data, not
appropriate, (Please see Appendix I for a sammary of the background). I thus recommended
 that the set of presumptive values the CRT uses to award accounts for which balances are
unknown be based on the average known values of all accounts in the Tota] AHD-plus, except
Category 4 (heréinafier “AHD-plus™). '

This definition thus includes the known values of accounts added from sources other
than the ICEP investigation, which are contained in the sub-accounts added by the CRT to the.
.original AHD and in the newly created Categories 5 and over (“Category Splus™).? 1
considered that proxy values for accounts for which balances are unknown (presumptive
values) so derived would be more representative of the universe of awardable accounts than
those the ICEP auditors calculated in1999 reasonably could have been. Ialso noted that
mainteining the exclusion of Category 4 helped ensure that the proxies continued to reflect as
closely as possible accounts that ICEP deemed most likely to have belonged to victims of Nazi

 persecution. - This conclusion is-also borne out by the actual award experience as awards of
Category 4 accounts so far have constituted less than 3 percent of the total 3,735 accounts
awarded through Set 116 (approved by the Court on February 27, 2007).*

As to the statistical base and soundness of the proposed revisions, it will be recalled
that the basic differences between the auditors’ data base used to detemiine presumptive values
and that underlying the proposed revisions are two-fold:

. 1) the anditors worked with the full ICEP data base of 53,957 accounts, fiom which
they culled Cagégories 1 and 2, consisting of 10,441 accounts for fhe purpose. These included
. 7,797 known-value accounts; :

2 The auditors had divided their data base into four so-called Review Categories largely on basis of the
degree of likelihood that the accounts they contained had been owned by vietis of the Holocaust,
3 The Total AHD-plus database includes in addition to the original 36,131 accounts in Review Categories 1-4
provided by the ICEP auditors and known as the AHD, 1,350 accdunts consisting of accounts identified by
the CRT either as AHD sub-accounts or as accounts in the newly created Categories 5 and over (Category
" Splus) for a current total of 37,481 This tota contitues to grow as the CRT is ablc to identify accounts
through additional sources, as for example the voluntary assistance provided by the litigating banks and js
diminished as the CRT deletes accounts that the anditors included erroncously. Thus, the ent addition to the
Total AHD-plus was 111 accounts since | wrote to you last year. ‘
% For purpoges of determining average valucs and the associated analysis, one account of extremely high
value, awarded in Sets 75 and 110, is excluded as it would have skewed the results. The number of awarded
accounts underlying the analysis thus is 3,734. However, the account is included in the total payments data.



the CRT works with the 37,481 accounts in the Total AHD-plus, of which Categories
- 1,2,3 and 5plus, consisting of 25,209 accounts, ar¢ used for the present purpose. These include
6,654 known-value accounts,
The CRT thus works with.a broader data base, but with somewhat fewer known-value
observations,
~ 2) The CRT works with a higher quality data base than was available to the auditors,
“especially with respect to the reliability of account value and type of account data, hoth crucial
for detcrmmmg proxy value amounts, The reasons for this conclusion were set out in detall in
my previous Memorandum (see pp.11 ff) and summarized in Appendix 1.

I further noted last year that statistically, the proposed new array of presumptive

* values is well based and that, in fact, the number of observations from which the AHD-
plus proxy values are derived generates greater confidence than that on which the ICEP
auditors’ values rest. With the number of accounts added since, this conclusion has gained in
strength. As noted-above, the AHD-plus currently contains 25,209 accounts of which 6,654
(26.4 percent) have a known value. This number equals 85 percent of the 7,797 known-value
accounts used by the ICEP auditors for the proxy value calculations that underlic the curient
presumptive values At that level, the proposed revisions are soundly based. {See Table I).

Table 1. Number of accounts underlymg current presumptlve values and
proposed revision .
YCEP auditors, Total AHD-plus and AB])-plus
: (Units and ranos)

Number known-vahle aceounts

" Ratio number.

Current | Revised
presumuptive | . { presuniptive accounts
e valuebsse [ : @ valuebase | -
Account Type - ICEP . | . Awarded Total AHD-pmS “Total AHD- | AHD-plus
’ auditors known—value» AHD-plos |- - pliis to S
accountsin | accovnis Categoriw Categories, 1 ICEPCat. | ICEP Cat,
Categories | throngh Set I—Splus © L%3and 1 land?2 1and 2
1and 2 116 Spltis'
1 _ @, .(3).~ @) (5)—(3)/(1) (6)=(3)/(4)
| Savings Accounts 1,800 124 3,339 896 1.86 0.50
Demand Deposits 2461 | 421 ] 3,749 2,793 1,52 1.13
Custody Accounts 397 205 | 670 . 652 | 1.69 164
Safe Deposit Boxes 42 10 - A5 43 1,07 1.02
 Unknown Account 3000 389 3,626 | 2,234 1.2 0.74
Other Accounts . 88| _ 1 36 36 __041 0.41
Total 7,797 1,166 11,485 6,654 147 0.85

Note: Awarded lmow;n-value accounts exclude 8 negative or zero value accounts and 7 outliers,

in the auditors’ presumptive value data base outstrips those in the AHD-plus, these concern

Though there are three types of accounts for which the number of observations

two groups, Savings accounts and Unknown type of accounts, for which the number of




observatlons in gither data base (ICEP and AHD-plus) is adequately large to. support the
results. Furthermore, no change in presumptive value is proposed for the Unknown type of
accounts. The number of observations in the third group, Other type of accounts, at 88 for

ICEP and 36 for the AHD-plus is so smail that no great reliance can be put on either number.

However, the total number of Other type of accounts in the AHD-plus, at 241, also is very
small, so that the proxies derived from the known-value accounts provide reasonable -
guidance. In contrast, the AHD-plus significantly outnumbers the known value accounts
in the ICEP data base in both the Demand deposits and Custody accounts groups. This is
the more important as two thirds of all accounts thus far awarded fall into these two

groups.

Table 2. Average 1945 value of known-value accounts underlying current

presumptive values and proposed revision

ICEP auditors Categories 1 and 2, Awarded accounts through Set 116,

" Total AHD-plus and AHD-plus, excl. Category 4
(1945 average ‘values in SF and ratios)

e Average 1945 valnes in SF

Ratio average value knovm-

: fRevised
" presumptive valie accounts
. - . value base :
Account Type ' TntalAB])- AHD~plus . AWarded AHD—plus .
' BRI A ] plis " | Categories, | accountsto |to YCEP Cat. | -
accountsin ' Categones 1,2,3,and ICEP Cat. 1and2 |
" Categories 1-5plas Splis 1 andz R
1and2 o ' §
‘ o , _ M 3) . “@) (5)=(2)/(1) (6)=(3)/(1) f
Savings Ac,cou-nts A . 830~ 1,043 3,088 1.38 1.26
Demand Deposits 2,140 2,527 3,241 1471 151
Custedy Accounts 13,000 29,499 | 29930 3.32 2.30
Safe Deposit Boxes 1,240 9048 10,379 | 807 | 837
Unknown Account 3,950 A 2,285 3483 | 122 | _ 0.88
Other Accounts 2,200 1,767 3,957 | 3,957 0.80 1.80

Note: A;wardcd'lcnowmvalue accounté éxcludc 8 ncgatlvc or zero value accounts and 7 ouﬂncrs

The average values derived from the current AI'ID-plus confirm in full

measure the conclusions I reached last year regarding the revision of the current set of
presumptive values. The AHD-plus averages continue to exceed current presumptive

- values for all five types of account for which I proposed revisions and the associated ratios
have remained stable. (See Table 2). Furthermore, for four of the six account types the
average known values calculated from the AHD-plus have remained close to the average

~ values drawn from actual awdrd experience (through Set 116). The two exceptions noted last.
year, namely Custody accounts and Unknown type of accounts have remained so with award




experience continuing fo register notably haghcr average values than the AHD—plus, though

differences for the Unknown type of account have natrowed substantially.’

According to the findings set ont above and in my earlier Memorandum, I propose that
the present set of presumptive values be amended on basis of the values shown in Table 3. The
table shows the proposed presumptive values at 100 percent of adjustment and provudcs an
additional . range of options at 50 and 30 percent, respectively.

Table 3, Present and proposed presumptlve values,

1945 and current values

plus.

First, with respect to the Other type of accounts group, in the contmumg review of the
account data it was found that about one-third of the accounts in that group could properly be -
assigned to a specific type of account, in particular demand deposits and savings accounts.
This not only rednced the number of accounts in the Other accounts group appreciably, but
also reduced its average known value. I, accordingly propose that the 1945 presumptive value
for this group be raised to SF 3,950, equal to its rounded average account value. Asnoted
above, such a change is justified even though the number of kihown-value accounts on which jt
rests is small, as it still represents- 15 percent of thc 241 Other type of acconnts in the AHD-

* The reasons for these two exceptions and for the expectation that the differences in the case of Unknown
accounts would narrow were set out in the previous Memorandum.

(in SF and ratios)
"1945 values in SF Current values (1945 value x 12.5)inSF | Ratios
Present | Proposed presumiptive value | Present | Proposed presumptive value | Proposed
| Account | PYeswmp- Adjustment at presump- Adjustment at fpresent - |
1 Typé - | tivevalue | e tive value | - | presunip-
| ACEP) | o (ICER) S , tive value
T 100% | 50% | 30% | - ° | 100% | 50% 30% | At160%
Savings i o o L .
Accounts 830 1,100 960 8101 -~ 10,375 43,750 ] 12,000 ; 11,375 1.33
" | Demand | o , - o ‘ N
Deposits 2140} 3,200 | 2670 2460 26,750 | 40,000 | 33375} 30,750 _1.49
1 Custody - B I . _
-Accounts 13,000 30,500 | 24,750 | 18,250 162,500 381,250 | 271875 228,125 . 2.35
Safe ' S B : ‘
Deposit : ] :
Boxes 1240  3500] 2370] 1920]  15500] 43,750 20625 24,000 2.82
Unknewn . o ] . )
Accounts | 3,950 3950) 3950] 3950 49,375| 49375)| . 49375/, 49375 1.00
| Other ] ' ‘ : 1 :
{Accounts | 2200|3950 3080( 2730 27,500 49,375 385001 34,125 1.80
- The set of proposed presumptive values put forward here differs from that discussed
last year in twa rcspects '




Second, it will be noted that the average value detived for safe deposit boxes from the
AHD-plus is over eight times their current presumptive value. However, that finding is based
ona statistically unreliably small number of observations. In this case, the 43 known-value
accounts constitute only 4 percent of the total 1,017 safe deposit account boxes in the AHD-
plus. Still, there are valid reasons for raising the presumptive value for safe deposits, albeit not
to the extent suggested by the current set of average values, Though the pumber of known
value accounts in the ICEP data base appears statistically more reliable because the 42 known

-value accounts it includes constitute 16 percent of all safe deposits in ICEP Categories 1 and 2,
the exclusion of Category 3 accounts, which on average register s:gmﬁcantly higher account
balances than do Categories 1 and 2, points to the current presumptive value for safe deposit .

‘boxes being too low. Accordingly, Trecommend that the presumptive value for this type of
accounts be raised to the average 2.8 ratio found for the known values of all awarded accounts

-as compared with their ICEP proxy values.

I1, Cost of adoption of proposed.presumpﬁve values and total estimated Settlement Fund
payments.

Adoption of the proposed revisions to the cumrent set of presumptive values requires
adjustment of the already awarded accounts as appropnate as well as adjustment of yet to be
. awarded accounts. The cpst estimates assume that, as in the past, the presumptive values not

only represent proxies for the values of unknown account balances, but also constitute the
minima to which known balances that fall below their associated presumptive value are to be
raised, unless there are specific reasons for not doing so. For accounts already awarded, this
means that some of the 372 accounts that to date were paid at known values, and that after
adjustment would fall short of the proposed ‘presumptive values for their type of account,
“would need to be moved to presumptive value. The number that would be so shifted obviously
depends on the adjustment percentage chosen: at 100 percent, 90 accounts would be shifted to
‘payment at the new presumptive values; at 50 percent, 54 a¢counts would be shifted; and at 30
- percent 23 accounts. The inclusion of these shifted accounts in the number of accounts paid at
presumptive value raises the share of the latter from 90.0 percent to 92.4, 91.5 and 90.6 percent
of all acconnts at 100 percent, 50 percent and 30 percent respectively. This in turn will affect
~ the cost of the yet to be awarded accounts as botli the share of projected accounts to be paid at
presumptive value and the average value of the remaining accounts to be paid at known values
are based on past experience. :

‘With respect to the forward ptogectlons, the CRT, as noted above, has now to all intents
and purposes completed its review of matches of claims to accounts in ifs data base. This
review, which sought to exclude matches to inadmissible claims, to accounts proper]y closed,
or that the auditors had included in the AHD in error, reduced the still remaining 2,731 not
fully treated accounts with at least one positive match by 36 percent to 1,748. Because this
review clearly could not surface all possible exclusxons, but also because a number of hatches
still await additional information, for example such as is provided by the banks through
‘voluntary assistance, which could bnng about an addition to awardable accounts, it seems
prudent to build a margin of error into the projections. The projection is therefore based on the
80 percent level of the potential 1,748 awardable accounts, bringing the estimated number of
accounts yet to be awarded to a rounded 1,400.



. The current projection of 1,400 accounts yet to be awarded also seems reasonable in
relation to earlier projections. When I wrote to the Court in March 2006; we projected a total
of 1910 accounts that conld reasonably be expected still to be awarded. This projection was
‘based on the 60 percent level of estimates of the number of claimed accounts with at Ieast one
positive match and of the projected share of un-reviewed matches that would yield a positive
- match. Between that time and end-February 2007, when Set 116 was appnchd by the Court, a
total of 497 accounts were awarded. Deducting these from the 1910 accounts in the 2006
projection would Jeave an estimated 1,413 accounts yet to be awarded, a number largely
consistent with the rather more firmly based current projectaon ‘of 1,400 accounts.

On basis of the above, the cost of adopting the proposed presumptive values at the 100
percent leve] would amount to USS$ 280.4 million for adjustment of already awarded and yet to
. be awarded accounts combined. ‘The cost of adopting an adjustment level of 50 pezcent or 30
percent would amount to US$ 139.8 million.or US$ 84.5 milfion respectxvely (See Tablc 4,

page 8).

Without any adjustment of p,resmnptive values, forward payments from the Settlement

Fund would be for the projected 1,400 accounts yet to be awarded only. These payments are

projected on basis of the structure of account types, the split between accounts paid at
presumptive and at known value and the average known value paid by actount type established
by the body of the already awarded accounts. They are accordingly estimated to.amount to
~US$ 116,7 million, Together with payments made through Set 116 and amounts already

commitied, this yields an estimated grand total of past and future payments of US$ 559.5
million. (See Table 5, page 9.) '

Adoption of the proposed presumptive values at 100 percent would put the estimate of
future payments, including adjustment of accounts yet to be awarded, at US$ 397.0 million and
the grand total of past and future payments at US$ 839.9 million,

: At 50 perccnt adjustment of presumptive values, the total of future payments would
amount to US$ 256.5 million and the grand total of past, already committed and future
payments- ‘would be US$ 699.3.

At 30 percent adjustment of presumpfive values; these payments would amount to
US$ 201.2 million and US$ 644.0 mﬂhon respectively.

T'will'be happy to respond to any questions or comments.

Sincerely yours,

'Helen B. Junz
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- Appendix 1.
Summary of Background and Analysis relating to the Recomméendation to revise the
' present Set of Presumptive Values.

Please find below a brief summary of the examination of the guestion of the
appropriateness or otherwise of a revision of the currently used set of presumptive values.
The full analysis can be found in my Memorandum to the Court on this subject dated 21

March 2006.

The examination, including the current update, involved a detailed comparison of the
present presumptive values as derived by ICEP’s' auditors from the approximately 54,000
accounts they initially identified in their andit of Swiss banks as probably or possibly having
belonged to Holocaust victims with, on the one hand, the 37,484 accounts in the database the
CRT has available for matching pames on claim forms (the Total Account Historical
Database-Plus or “the Total AHD-plus”)’, and on the other hand, the account value .
information drawn from the 3,735 accounts awarded through Set 116, approved by the Court
on February 27, 20072 :

The conclusion drawn from these compatisons is that the TCEP presurnptive values,
indeed, are not fully representative of the CRT data. In the main, discrepancies have arisen
because of: : - :

1) differences in coverage;

2) differences in focus; and

3) differences invaluation procedures.

1 will touch here bﬁeﬂy upon each of the three explanatdry factors: |

Re 1) With respect to coverage, Iwo sets of exclusions are of relevance. First, with
respect to the presumptive value calculations, only part of the known balance information
was utilized. As noted above, the ICEP auditors found approximately 54,000 accounts to be
relevant to ICEP’s mandate. They subdivided these accounts into four Categories, ranked on
the basis of various characteristics by degree of probability of their owners having been

 victims of Nazi persecution.’ In the summer of 1999, as ICEP’s work drew to jts conclusion,

¥ The Independent Committee of Eminent Persons known es “ICEP” or, after its Chainman, as the “Volcker
Committec” was established on May 2, 1996 to investigate “the fate of funds entrusted to. Swiss banks by
victims of Nazi persecution.” Independent Cotmmittee of Eminent Persons, Report on Dormant Accounts of
Victims of Nazi Persecution in Swiss Banks, Staempfli Publishers Ltd. (Berne), December 6, 1999 (“ICEP
Report™), p. 2, para. 4, s : L , '

2 rhe AHD consists of the 36,131 accounts to which the auditors had reduced the initial ICEP database,
augmented to 37,484 by account information from other sources. The seduction was the result of the
implementation of the Volcker Committee’s review of the initial database and the additional
~ representations made by the banks in its course. o :

3 The analysis, unless otherwise toted, is based on 3,734 accounts awarded under CRT I through Set 116
as one account, awarded in Sets 75 and 110 is so large that it would severely skew the results. Please note
that all awarded accounts are an integral part of the Total AHD-plus, however as an account is awarded

details about the account in question, such as value or type of account are corrected in the Total AHD-plus
as appropriaté. . o

4 JCEP Report, p. 20 and Annex 4, p. 7.




Special Master Michael Bradﬁeld (then Counsel to ICEP) asked Price Waterhouse Coopers
(“PW™), one of the five auditing firms conducting the Swiss bank audlt, to estimate the total
value of accounts in Categories 1-4.on the basis of certain assumptions.’ This involved, inter
alia, the derivation of proxy values for accounts without known balances. PW, afier
analyzing the data, suggested, and Special Master Bradfield agreed, that “...it made more
sense to use the category 1-2 analysis when cstlmatmg the value of aggregate accounts
because the underlying data seemed more reliable.® Accordingly, Categories 3 and 4 were
excluded from the proxy derivation. The proxy values thus derived by PW became the
presumptive values presently used in CRT award decisions. However, in our examination of
* the value information in the Total AHD-plus and in the actual award experience, the reasons
for excluding Category 3 from the average value calculations no longer appeared warranted.

The second notable difference lies in the exclusion of almost 18,000 accounts from
. the initial ICEP database, i part at the request of the banks. Although the Volcker
‘Committee found that the “ﬁltenng down Jof] the 4.1 million accounts in the database to
~ 53,886 accounts was in many respects cautious,” they also considered that these accounts

included some duplications and other technically-based unwarranted inclusions. Eliminating
these would result in a reduction of the total number of relevant accounts to between 45,000
and 50,000. Howevet, in the run-up to the publication of the 2001 list of names of Account .
Owners, the banks made further representations for additional exclusions, resulting in the
elimination of more than twice the number of accounts ICEP had thought reasonable, This
elimination procedure became known as the “scrubbing process.™ As a result of this

5 These assmnp‘uons included: “(1) that valid claims would be presented for all accounts, and hence all

" - accounts would be paid out; (2) the adjusted balance of accounts (the balance as of 1945) would be

multiplied times ten to approximate the investment value of the accounts as of 1999; and (3) a proxy value
.would be used for the adjusted value of accounts without known balances.” Memorandum from Frank
Hydoski, Price Waterhouse Coopers to Michael Bradfield, dated July 18, 2002, henceforth “Hydoski

Memorandum, p: L :

K Idem, p. 2. This conclusion is also alluded to in the discussion in the ICEP Report of the difficulties
inherent in estimating the total value of the accounts in the ICEP database. See ICEP Report, p. 72, para, .
39 - 42 and footnote 23.

" ICEP Report, p. 12,

¥ Referred to as such in 2 PW Memorandum to Files, dated October 10, 2000, sce pp. 9 ff and p. 15.
-Further, the Court referred to the scrubbing process in its July 26, 2000 “faimess” opinion, but the results of
- scrubbing at that time (July 2000) differed considerably from the eventual number that wasreached: “On
‘February 23, 2000, the Volcker Committee announced that a review of the approximately 54,000 accounts
identified as ‘probably’ or ‘possibly’ related to victims of Nazi persecution resulted in the elimination of
certain accounts because they were duplicates or because of other technical factors, reducing the total
number of such accounts to between 45,000 and 50 000 [cntanon omitted).” In re Holocaust Victim Assels
Liz, 105 F.Supp.2d at 151. In its February 2004 opinion addressing: the banks’ behavior, the Court ~
" provided a more critical analysis of the final results of the “serubbing” process: “[TThe conservative
" estimate of 54,000 relevant accounts was met with surprise and disfavor by the SBA and the Swiss Federal
Banking Commission (‘SFBC’). The SBA and SFBC thus turned to the same auditors the Volcker
Committee had émployed and asked them to further “scrub’ the accounts the auditors had identified. The
‘banks came forward with additional information from bank records and asked the auditors to once again
eliminate from the list accounts that were opened after 1945, accounts that had closing dates before the
dates of occupation, accounts with any activity after 1945, and duplicate accounts from the list of probable
and possible accounts. See CRT-II Rules, at 2. Afer completing two rounds of this ‘scrubbing,’ the
auditors decided that of the 54,000 accounts previously identified, thete were only 21,000 accounts that
‘probably” belonged to Nazi victims, and 15,000 accounts that ‘possibly’ belonged to Nazi victims. The



3

scrubbing prog{css the structure of the AHD as concerns both ty_pesb of account and accounts
with known balances differs inherently from that of the ICEP database. Accordingly,
differences in average values by type of account could be expected as well. : ]

Re 2) With regard to the focus of the ICEP jnvestigation and that of the CRT’s award
decision process, the differences are obvious, though their effect on the presumptive value
determination has become discernible only over time. The basic difference is that ICEP’s
priority lay in determining which of the 6.8 million accounts that existed during the relevant
period had probably or possibly belonged fo victims of Nazi persecntion. Registering book
values and even account types, while important, was of lesser import especially under the
given time and cost constraints. For the CRT, the determination of the value of account
balances and of the type of account, of course together with the identification by the Claimant
of his/her relationship to the Agcount Owner, is of prime importance. Thus it is not
surprising that the CRT jn the course of its work has found value information for many
accounts for which the ICEP audit did not furnish .any such data and that it has ascertained
the type 9of account in many instances in which the ICEP audit recorded an unknown type of
account, v

While the combination of the relatively high account values and the relatively low
share of known values in Category 3 led the auditors to believe that they “were missing
substantial numbers of low average value accounts in category 3,”° the comparative review
of known values in the ICEP database, the Total AHD-plus.and the accounts awarded thus far
shows that the inverse may be true as well, namely that the auditors were missing a
significant number of high value accounts in Categories 1, 2 and 4. The analysis showed that
more than one half of the aceounts awarded under CRT II that were reported in the original
AHD ‘as having no known balance were found by the CRT in the course of its award
determination to have values after all. In many cases this value information was actually
available in the bank files, in others if involved obtaining price quotations for listed assets
~ and in yet others value information came from outside sonrces. Remarkably, the values thus

obtained tended to average above the corrésponding ICEP proxy values by significant -
margins, This was especially so for accounts in Category 2 and for custody accounts across
the board, including Categories 1 and 2. These differences point to the auditors having
missed a considerable number of relatively high balance ‘values in the two Categories on
which they based their determination of proxy values. This, in.turn also did nmch to moot
the auditors® objection to the inclusion of Category 3 in the proxy value determination, which
rested on their feeling that high value custody accounts weie clustered in that Category.

auditors arrived at this conclusion even though'ﬁley were theoretically searching for the same excluding
characteristics as they had sought when employed by the Volcker Committee.” In re Holocaust Victim
Assets Lit., 302 F.Supp.2d 59, 80 (E.D.N.Y. 2004), ’ :

? Though this result, as noted, was to be expected, the extent appears surprisingly large. However, part of
the difference may lic-in the'way in which the anditors handed the AHD on to the CRT: it inay be that some
" information fields turned out unreadable so that the actual number of unknown value and unknown type of
account ‘instances may not have beem quite as large as the usable dsta imply. Still, the additional
information found by the CRT appears to go a considerable way toward explaining the disparitics between
the ICEP proxy values and the average values in the Total AHD-plus and the actual award data.

. " Hydoski Memorandum, p. 2.



. Re 3) Finally, changes in valuation procedures have had the effect of increasing -
average base (1945) values of certain known balances. For example, the Volcker Committee
recommended that ©...the earliest known account values should be identified and adjusted to
1945 va;lucs by adding‘ back estimated bank charges and deducting estimated earned interest,
if any.”!! PW in its value estimation, being unable to ascertain whether inferest had been
credited or not, deducted interest from all normally interest-earning accounts. The Court, in
contrast, determined that interest not be deducted absent evidence that it had in fact been
credited. This obvmusly had the effect of raising average 1945 known values of savings and
. custody accounts in the Total AHD-plus above the proxy valnes PW calculated for these
types of account.

' 1CEP Report, p. 22.
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v ' A IN CLERK'S OFFicE
Helen B. Junz Us. bistaicr COURT, EDAY.
Special Master S Cmnn T
Holocaust Victim Assets Litigation ’ ' BC ':" 2007 %
Case No. CV96-4849

P.O. Box 9564 BROOKLYN OFFicE
8036 Zurich o -FICE
Switzerland
July 15, 2007
The Honorable Edward R. Korman
United States District Judge
United States District Court
for the Bastern District of New York
225 Cadman Plaza East

Brooklyn, New York 1 1201

Dear Judge Korman:

Please find below an update of my Memorandum, dated May 14,2007, on the
revision of the presumptive values the CRT currently uses in the award decision process.
As you, know, during the past two months the CRT has refined its review of the
remaining positive matches and has made substantive changes to the projections available
at the time of my writing. I, consequently, reviewed my calcnlations of the cost of the

~amendments to the presumptive values I proposed in the May Memorandu and, in that
- process, also took account of the award decisions presented to the Court since.

o The database on 'which the current estimates rest has grown to a total of awarded
‘accounts of 3,870, of which 1,247 have a known value; at the same time the AHD-plus,
on which the proposed revision of the current presumptive values is based, has grown to
6,702 known value accounts and has been revised, where appropriate, to reflect the latest
* additions to the actual award data.” These changes haye affected the results reported in
my May Memorandum not at all or only marginally, with both the structure of the
awarded accounts and their average known values remaining stable, as they have been
throughout the period of observation, i.e. from May 2004 to date. I thus can confidently
repeat the conclusion I drew in my previous Memorandum namely that:

“With the further experience gained over the year since I wrote, I have become yet .
more firmly convinced that the presumptive values established by the ICEP auditors,
even taking into account seme of the questions raised by outside observers, indeed,
are not fully representative of the CRT data, and that, therefore, a considered revision
is appropriate.” '

! Smce my May Mcmorandum, which was based on awarded account data through Set 116 (approved by
the Cowrt on 27 February, 2007) additions through Set 135 {which is cn its way to the Court) numbered 165
aceounts, of which 65 accounts had a known value, Of these 65 known-value accounts, 22 accounts which
had not been inciuded in the original AHD were added to the AHD-plus, and-31 accounts included in the
original AHD as having an unkuown value were determined to have a known value,



Accordingly, I can also confirm my recommendation that the cirrent presumptlve values
be amended as proposed in May and, for your convenience, reproduce below the table
from that Memorandum, which showed present presumptive values, proposed presumptive
values at 100 percent of adjustment and an additional range of options.at 50 and 30 percent,
_respectlvely (See Table 1.

Table 1. Present-and proposed presumptive values,
1945 and current values.
(in SF and ratios)

_100%. ] 50% | 30% | | 100% | 50% 30% | At100%
| Savings » T . ’ ‘ !
1Accounts |~ 8304  4400| es0! 910 10375! 13750 | 12,000| 11,375 1.33
Demand | ' 1 ’ -
| Depogits | 2,140 3200| 2670| 2460 26,750 | 40,000 | 33,375 | 30,750 _1.49
Custody - . , . 228,12
Accounts 43,000 | 30,800 { 21,750 | 18250 182500 | 381,250 | 271875{ 5| 235
| Safe S
Boxes | 1240 3500 2370| 4920| 15500 43750 | 29625| 24000 282
‘Unkunown R | e 1 o ] : :
Actouirts 3,950 3,950 ».3,9_50' 3950 49,375 | 49,375 49,375 49,375 1.00
Other Ll : 0 1. 2 £ ' =
Accounnts 2200 3950| 3080 2730 27,500 | 49,376 | 38,500 | 34,125 1.80

These options are shown in part because varying the percentage of adjustment

does not produce an gquivalent change in the dollar costs. As noted in my May

- Memorandum, the cost estimates assume that, a5 in the past, the presumptive values not only
represent proxies for the values of unknown account balances, but also constitute the minima
to which known balances that fall below their associated presumptive value are to be raised,
unless there are specific reasons for not doing so. For accounts already awarded, this means
that some of the 390 accounts that through Set 135 were payable at known values, and that
after adjustment would fall short of the prop0sed presumptive values for their type of
account, would need to be moved to presumptive value. The number that would be so shifted
obviously depends on the adjustment percentage chosen: at 100 percent, 97 accounts would
be shifted to payment at the new presumptive values; at 50 percent, 60 accounts would be
shifted; and at 30 percent 25 accounts. The inclusion of these shifted accounts in the number
of accounts paid at presumptive value raises the share of the latter from 89.9 percent.to 924,

- 91.5 and 90.6 percent of all accounts at 100 percent, 50 percent and 30 percent respectively.
This in turn will affect the cost of the et to be awarded accouts as both the share of
projected accounts to be paid at presumptive value and the average value of the. remanmng
accounts to be paid at known values are based on past expericnce.



 With respect to accounts yet to be awarded, the prevmus estimates of the amounts
involved at no adjustinent and of the cost of adjustment were based on the then projected
aumber of 1,400 accounts, The CRT’s further reﬁnement of the projection base has brought
thzs number down to-a maximum of 1,092 aocounts

On basis of the above, the cost of adopting the proposed presumptive values
at the 100 percent level would amount to US$ 260.6 million for adjustment of already
awarded and yet to be awarded accounts combined. The.cost of adopting an adjustment level
of 50 percent or 30 percent would amount to US$ 131.0 million or TJS$78.2 million
respectively. (See Table 2, page 5). ,

Without any adjustment of presumptive values, forward payments from the :
Settlement Fund would be for the projected 1,092 accounts yet to be awarded only. These
payments are projected on basis of the structure of account types, the split-between accounts
paid at presumptive and at kmown value and the average knovvn value paid by account type
established by the body of the already awarded accounts.” They are accordingly estimated to
amount to US$ 90.7 million. Tegether with payments made through Set 135 and amounts
 already committed, this yields an estimated grand total of past and future payments of US3
© 544.4 million. (See Table 3, page 6). A

Adoption of the proposed presumptive values at 100 percent would put the estimate
of future payments, including adjustinent of accounts yet to be awarded, at US$ 351.3 mﬂhon
.zand the grand total of past and future payments at US$ 805.1 million. -~

2 The prqecnon of 1,092 accounts yet to be awarded excludes Multiple Plausible Matches (“MPMS") with
6 or more unrelsted claims. The possible effect of this exclusxon on total amounts is discussed briefly on p.
4,
? 1t should be noted that the CRT"s projection of 1,09_2 ‘siccounts yet to be awarded also provided a break by

- type of account and by number and average value of known value accounts. However, the known-value
account information in that projection is:.considered notional in as much as definite known values are only

. determined during the award review process and, more generally, as valug information is not required-when
adding an account to the AHD-plus. Indeed, the split between number of known value and-unknown value
accounts as well as the average values found for the projected accounts departed significantly from the
-established stable relationships established for the 3,870 accounts awarded thus far. Accordingly, drawing
on the historic experience for the split ‘between knovn end wiiknown value accounts and for the average

_ known values by type of account is well justified. ‘Though the division of accounts yet to bé awarded by

type of account in the projection is more reliable, the resulting structure of accounts differs so markedly

from historic experience that prudence dictated use of the historic structure as well. This was firther

justified by the fact that in the past award process many accounts were reclassified as to type. This was

- paxtipulaily true for accounts initially classified gs “unknown type of account” and it is this category that

looms.exira-ordinarily large in the projections. While this cannot explain the fiill extent of difference in

- _structure, it may £0 some way until the CRT"s further consideration brings greater clarity. May it suffice
here fo note that using the projection structure produces results that are US$ 23 . million below the results
presented hero at no adjustment of presumptive values, and US$ 43 million lower at the 100% level of
adjustment. This differerices stems jn the main from the fiact that the projection foresees a much lower
proportion of custody accounts (18 percent of the total as compared with 3 1percent historically, partly
offset by the much higher percentage of unknown type of accounts (46 percent vs 23 pement). These
differences impact the “no adjustment® totals because the avernge value of a custody account is
significantly higher than that of an yriknown type of account gud further impect the adjustment cost

. because a substantial increase of the presumptive value is proposed for enstody accounts, whereas that for
upknown type of accounts is left unchanged.



At 50 percent édjusiment of presumptive values, the total of fature payments wonld
- gmount to USS 221.6 million and the grand total of past,. already commltted and future
payments would be US$ 6754.

At 30 percent adj ustment of presumptive values, these payments would amount to
US$ 168.8 million and US$ 622.6 million respectively.

As noted above, the forward estimates exclude accounts to which 6 or more equally
plausible claims have been made by uncormected claimants. The-number of such claims per
account rises exponent:ally the less is known about the account owner and the more usual
his/her name. If it is assumed that in cases of a large number of distinct claims to the same
account no claim would be paid at less than the implicit minimum of UUS$ 5,000 now paid on
Plausible Undocumented claims, an approx. ﬁxrther US$ 6 million would be added to the
amount to be paid on accounts yet to be awarded.* However, this estimate must be taken asa
ballpark number as the actual award prooess may produce results that d1ffer significantly
from this short-hand calculation. :

. “Most recent CRT mumatw put the number of such claims at 1,220.
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Helen B. Junz

Special Master us. é\:\.:‘.rT o Cf ;., UE:?D.N.V..
Holocaust Victim Assets Litigation : S
Case No. CV 96-4849 e WET () 20037
P.O. Box 9564 'k‘ bg ‘
8036 Zurich
Switzerland BRCGILYN OF:HCEl

: _ October 10, 2008 '
The Honorable Edward R. Korman ?Z Co A€ Y /

United States District Judge
United States District Court .,
for the Eastern District of New York.
225 Cadman Plaza East
- Brooklyn, New York 11201

" Dear Judge Korman:

On May 14, 2007, I wrote to update my proposal of March 21, 2006 to amend the set of
presumptive values the CRT uses to establish award amounts for those accounts for which no
balance information is known (“unknown value accounts”).! I noted, as I had in earlier
commumcatnons, that my proposal stemmed from the fact that average known-value account
balances drawn from the database currently available to the CRT diverge sxgmﬁcantly from those
~ the ICEP auditors had established at the beginning of the process to setve as proxies for known

‘values in awarding accounts for which no value information is available. It might have seemed
appropriate to update last year’s findings in the light of the additional award experience gained
since, even though constant monitoring since 2004 shows results to have been remarkably stable,
And, indeed, addition of the data that have become available over the past sixteen months only
confirms the recommendations I made last year. Thus, a simple update at this time might have

been dispensed with.

However, late last year it became apparent that one of the two Settlement Defendants,
Credit Suisse, would, at this late stage in the claims resolution process, provide a significant
amount of specific additional account information that had neither been recorded by the ICEP
. auditors nor had previously been disclosed in the course of so-called ‘“voluntary assistance.”
Such voluntary assistance is an integral part of the banks’ pledge to cooperate with the
implementation of the Settlement Agreement and the Court has noted that “This is a pledge that
reflects their legal obligation. It is one to which I intend to hold them”.2 A definition of what
may be understood by voluntary assistance is contained in the Memorandum to the File dated
August 9, 2000, paragraph B.3.* Though referring explicitly to accounts that may not have been
included in the: Account History Database of 36,131 accounts thercinafter referred to- as the

! See my letters on this subject dated May 14, 2007 and March 21, 2006, The latter sets out in detail the
background and rationale for my proposal and the former is an update to include additional award expeneuce

through Set 116,
2 See In re Holocaust Victim Assets Litig., 105 F.Supp.2d 139 (E.D.N, Y 2000), citing the Memorandum to the

Flle, dated August 9, 2000, Exhibit I to Plan of Allocation.
*1d, .
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“AHD”) handed over to the CRT by the auditors,” the text sets out clearly the banks’ duties under
this process of cooperation:

“If there are name matches, then the existing ICEP electronic and hard-copy files will be
searched for further information, e.g., to confirm the match, to ascertain the amount that
may have been in the account, etc.....The defendant banks will not be obligated to search
beyond the existing ICEP files, but they will consider in a spirit of coeperation

. requests for further assistance in any particular cases where there is a reasonably
strong likelihood that that further assistance would provide probative
information...[emphasis added]"

This manner of cooperation is further embedded in Art. 6 of the Rules Governing the
Claims Resolution Process (as amended), which states ‘(hat

" “[w]hen necessary to obtain information to resolve claims to Accounts that is unavailable
to the CRT under Articles 1-5, the CRT may seek the voluntary assistance of banks that
may have information in their files to such an Account.”

The CRT accordingly has sought voluntary assistance relating to hundreds of claimed
accounts and has received regular input from one of the defendant banks for several years. But
until 2007 little had been achieved in several years of ongoing discussion between the CRT and

" Credit Suisse about the need for voluntary assistance for a large and growing number of cases. In
2007, however, after the CRT had submitted an updated list of accounts for which it had
requested additional information, discussions became more promising. And in the closing
months of the year it emerged that a significant amount of new asset information might be
available for custody accounts. At the same time, a pilot list of 20 accounts, consisting of a
mixture of all types of accounts, the ownership of which covered a broad geographical spread, -
produced relatively little additional information for non-custody accounts. The CRT then
- submitted a priority list of 29 yet to be awarded Custody accounts ‘and received .a response to all
-29 accounts. This additional information proved to contain not only information'about the
- _identity of the account owners, but also detailed documentation on the portfolios held in these
. accounts as well as their disposition history. The significance of this documentation for the
account award process is self-evident. In view of the importance of the additional information
found in this sample, and the émphasis the Court has placed on restoring to account owners or
their heirs the proper value of the assets they had been deprived of, it was deemed only
appropriate that the CRT would, even at this late stage in the process, revisit claims that had been
considered closed following the award of the accounts in question,

4 The CRT thus pressed for the delivery of additional information for an eventual list of

358 Custody accounts which-consisted overwhelmingly of already awarded accounts, most of
which, in the absence of any information on their content, had been awarded at presumptive
value. Credit Suisse eventually provided documentation containing new information for 294
Custody accounts, 293 of which related to the requested 358 including 16 new sub-accounts and

* The CR’I‘ works with an expanded database, which consists of the original 36,131 accounts in Review
Categories 1-4 provided by the ICEF auditors and known as the AHD, augmented by accounts identified by the
CRT either as AHD sub-accounts or as accounts in the newly created Categories S and over (Category Splus),
known as the Total AHD-plus, for a current tota! of 38,624 accounts. This total continues to grow as the CRT is
able to identify accounts through additional sources, as for example through the voluntary assistance provided
by the defendant banks, and is diminished as the CRT deletes accounts that the auditors included erroneously,
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one was a new account.® Part of this information was received in February 2008, while the bulk
" of it came in April. Of these 294 Custody accounts, 239 are included in the present analysis; the
remaining 55 accounts were excluded for reasons such as that the new information had already
been received from other sources; they contained savings passbooks without any value
information; the content of the account had been rolled over into another account belonging to the
Account owner in question; their disposition dates fell outside the relevant period; the value of
their content could not be established within the current period of review; they were duplicates or
pending, or more positively because they had entered the award assessment stream directly, The
wealth of new information about the assets contained in these accounts and their disposition has
two profound implications: » »

. e First, the fact that 239 Custody accounts which generally had, or would have
been, classified as of unknown value, can now be valued, allows the claims
resolution process to restore to the Account owners or their heirs the actual -
rather than a proxy - value of their known deposited assets.® This meant,
however, that first the appropriate value of a host of securities, coins and precious
metal had to be determined; the newly available disposition information had to be
analyzed and then the award amounts of all already awarded accounts among the
239 had to be re-evaluated in the light of the new documentation. Virtually all the
already awarded accounts among these 239 were paid.at unknown value, ie., at
the 1945 presumptive value of Swiss francs 13,000 (hereinafter referred to as
“SF™), In those cases in which the new information leads to account valuations
that exceed the amounts awarded, the Court’s approval is being sought for
amendments to award Account owners or their heirs the difference between the
higher account values derived from the actual content of the awarded account and

- the presumptive value already paid. Indeed, through the date of writing, October
10, 2008, such approval has been sought and obtained for aover 90 peréent of the’
affected cases.

e Second, the fact that 239 Custody accounts have been added to the stock of
- known-value accounts in the Total AHD-plus (sec footnotes 4 and six) obviously .
affects the average value of these accounts and, ‘consequently impacts the
calculation of any revision of the presumptive value for Custody accounts. Given
the large relative importance of Custody accounts in the award process — under
CRT I, of a total of 4,229 accounts awarded through batch 172 (approved by the
Court on September 25, 2008), 1,263 or 30 percent were Custody accounts, and,
more telling, just under 70 percent of the total award amount of US$ 424.7
million’ through that date relates to Custody accounts - any change in the

% Credit Suisse’s response in fact covered all the 358 accounts requested, but records for 79 accounts.did not
contain additional documentation and information on 2 accounts is pending. Thus new information was received
for 277 requiested accounts. As the additional documentation revealed the existence of 16 new sub-accounts and
one account that in fact had not been requested, the total number of accounts with additional information is 294.
As noted above, the bulk of the new information was received by April 2008 with some, however, continuing to

come in through September. Furthermore, the CRT continued to request voluntary assistance in the normal

course of the award determination process, including requests relating to 93 non-Custody accounts. Only 25 of
the responses to these latter requests contained additional information, while 68 yielded nothing new.

¢ The net addition to the CRT’s. data bases is somewhat less as for a number of cases the relevant portfolio
information had been already been obtained from non-Bank sources and the new information only validated

these records. So far 12 such cases were found. ' ‘

7 This share of Custody accounts in the total award amount is based on the type of account totals in Swiss francs

as only award totals are cutrently tracked in US dollars. With the swings in the exchange rate for the-dollar and
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proposed presumptive value for this type of account could materially alter the

previously estimated cost of adjustment of the current set of presumptive values.

Furthermore, the addition of 239 known-value Custody accounts to the estimation

base for the revision of the currént presumptive values raises the number of such

accounts to 892, well over twice the number on which the ICEP auditors
. calculated the present presumptive values.®! Thus, as detailed below, their

inclusion further strengthens the already sound statistical base for the revision of
" the currently used presumptive values. ' :

To put the significance of the receipt of the new information in better context, it should be
considered that it was delivered in the form of over 2,000 copies of individual deposit documents,
which had to be organized and transcribed to make them usable. These documents in turn were
found to contain over 2,000 entries for individual securities, coins and precious metals; the 239
accounts under consideration here contained 2,002 entries, but 393 of these were eventually |
removed for essentially the same set of substantive reasons as the 55 accounts referred to above,
leaving a total of 1,609 entries. To ascertain the amendment and award values of these accounts
and to estimate potential total payments from the Settlement Fund associated with this new
portfolio and asset disposition in_formation, these 1,609 remaining assets had to be valued. This
means that market values had to be found for these assets and the quality of the securities among
them determined (whether they were in default or not) as of the disposition date of the asset, if
‘known; then these valuations as well as the disposition information had to be analyzed and
merged into the award process databases. A truly daunting endeavour, especially as it had to be
accomplished within a short time without loss of accuracy.”

In what follows I set out:

a) latest estimates of the cost of bringing already awarded Custody accounts in line with
the valuation of their content consequent upon the newly received documentation;

~ b) a recap of the rationale for the revision of the current set of presumptive values,
including the impact of the new account information; -

¢) final proposals for the revision of the current set of presumptive values. Inas much as
the receipt of the new data required a comprehensive update of the database and the calculations
underlying the proposed presumptive values, it appeared appropriate to make any final
adjustments at this time as well. The proven stability of the average values derived over time
from the growing database together with the fact that, as the claims resolution program is
scheduled to come to a close at the end of the year, remaining additions to the database will be
small relative to the size of the accumulated stock of observations, a final calibration of the
proposed presumptive valies is warranted at this time; and ' '

d) the cost of adjustment of the current presumptive values to the proposed set for both
already awarded accounts and projected yet to be awarded accounts.

changes in the multiplier to translate 1945 values into current values over time, the exact US dollar amount by
type of account is currently not available. : . '

¥ As discussed below, the total of 892 custody accounts in the proposed AHD-plus presumptive vatue base
excludes five outliers, all at the high end of the range, whereas the ICEP database includes all available values,
9 While thanks are due to the entire staff, it would be remiss not to acknowledge especially the yeoman’s job
pérformed by and commitment to the project of Josh Bridgwater, Teresa Clark, John Kleeberg, Sally Lerman,

Lev Libeskind, Jean-Marie Mettraux and Henrieta Parmar. .
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a) Cost of adjusting already awarded accounts in the light of the new Credit
Suisse information -

_ As noted above, the bulk of the new information relates to already awarded accounts as
212 out of the 239 accounts, or 89 percent, had already been awarded. These 212 accounts-

" contain 1,398 securities, coins or precious metals. Of these, 84 accounts with a total 1945 value

of SF 4.4 million proved to have known values in excess of the values at which they had been
awarded. Deducting the previous award amounts left SF 3.2 million at 1945 values, which
translates to SF 39.8 million at current value. Through October 10, 2008, the Court already
approved amendment awards amounting to SF 35.78 million, equivalent to US$ 34.12 million.
Thus, with amendments worth an estimated SF 3.72 million, equivalent to US$ 3.38 million'®, yet
to be treated, the total amendment need for already awarded accounts consequent upon the new
account information is estimated at US$ 37.5 million. Together with the awardable value of new
.accounts found in the additional Bank information, the total award amounts consequent upon this
information are estimated at SF 40.98 million, equivalent to US$ 38.6 million. ’ '

b) Recap of the rationale for the revision of the current set of presumptive
values, including the impact of the new account information

As the Court is aware, 1 began monitoring the relationship between the presumptive
values that were established at the beginning of the claims resolution process and the average
known account values drawn from the award experience, in the spring of 2004. By early 2006, 1
- came to the conclusion that the cumulative evidence was telling us that “the disparity between
the proxy values for unknown account balances (presumptive values) employed in the award
process and the average known values found for actual awarded accounts is not just an
anomaly, but points to an underlying discrepancy.”“ Thus a more comprehensive examination
of the issue was undertaken, the results of which showed that the ICEP presumptive values, for
readily understandable reasons, were not fully representative of the CRT data. The background

and rationale for this divergence was discussed in detail in my letter of March 21, 2006 and

further amplified in my update of May 14, 2007. The main points are summarized below,
The disci'epancics“between the ICEP pr&umptive values and the CRT data were found to
stem largely from: S .
| 1) differences in coverage;
2) differences in focus; and
3) differences in valuation procedures
I will touch here briefly upon each of the three explanatory factors:

Re 1) With respect to coverage, two sets of exclusions are of relevance. First, with respect
to the presumptive value calculations, ICEP used only part of the known batance information.
The ICEP audit had found 53,886 accounts to be relevant to ICEP’s mandate'?, The auditors

- subdivided these accounts into four Categories, ranked on the basis of various characteristics by
degree of probability of their owners having been victims of Nazi persecution.” In the summer

10 Converted at US$ 1=SF 1.10, resilts may not track due to rounding.
U e my letter to the Court of March 21, 2006, p.2. ,
i2 JCEP Report, Table C, p.10. Note that in a later report this number is given as 53,957, see “Memorandum
from Frank Hydoski, Price Waterhouse Coopers to Michael Bradfield” (hereafter “Hydoski Memorandum”),
dated July 18, 2002, p.8. .
*13 ICEP Report, p. 20 and Annex 4, p. 7.
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of 1999, as ICEP’s work drew to its conclusion, Special Master Michael Bradfield (then Counsel
to ICEP) asked Price Waterhouse Coopers (“PW™), one of the five auditing firms conducting the
Swiss bank audit, to estimate the total value of accounts in Categories 1-4 on the basis of certain
assumptioms.M This involved, inter alia, the derivation of proxy values for accounts without
known balances. PW, after analyzing the data, suggested, and Special Master Bradfield agreed,
that “..it made more sense to use the category 1-2 amalysis when estimating the value of
aggregate accounts because the underlying data seemed miore reliable.”’®  Accordingly,
Categories 3 and 4 were excluded from the proxy derivation. The proxy values thus derived by
PW became the presumptive values presently used in CRT award decisions, However, in our
. examination of the value information in the Total AHD-plus and in the actual award experience,
it became clear that the reasons for exclusion of Category 3 from the average value calculations
did not apply to the current data set and that exclusion of this important Category was no longer
warranted.

The second notable difference lies in the exclusion of almost 18,000 accounts from the
initial ICEP database, in part at the request of the banks. Although the Volcker Committee found
that the “filtering down [of] the 4.1 million accounts in the database to 53,886 accounts was in
- many respects cautious,”' they also considered that these accounts included some duplications
and other technically-based unwarranted inclusions. Eliminating these would result in a
reduction of the total number of relevant accounts to between 45,000 and 50,000. However, in
the run-up to the publication of the 2001 list of names of Account Owners, the banks made
further representations for additional exclusions, résulting in the elimination of more than twice
the number of accounts ICEP had thought reasonable. This elimination procedure became known
as the “scrubbing process.”’’ As a result of this scrubbing process the structure of the AHD as
concerns both types of account and accounts with known balances differs inherently from that of

4 These assumptions included: (1) that valid claims would be presented for all accounts, and hence alt accounts
would be paid out; (2) the adjusted balance of accounts (the balance as of 1945) would be multiplied times ten
to approximate- the investment value of the accounts as of 1999; and (3) a proxy value would be used for the
adjusted value of accounts without known balances.” Hydoski Memorandum, p. 1.

15 7dem, p. 2. This conclusion is also alluded to in the discussion in the JCEP Report of the difficulties inherent
in estimating the total value of the accounts in the ICEP database. See ICEP Report, p. 72, para. 39 - 42 and
footnote 23, L :

¥ \CEP Report, p. 12. '

17 Referted to as such in @ PW Memorandum to Files, dated October 10, 2000, see pp. 9 ff and p. 15. Further,
the Court referred to the scrubbing process in its July 26, 2000 “fairness” opinion, but the results of scrubbing at
that time (July 2000) differed considerably from the eventual number that was reached: “On February 23, 2000,
the Volcker Committee announced that a teview of the approximately 54,000 accounts identified as *probably’
or ‘possibly’ related to victims of Nazi persecution resulted in the elimination of certain accounts because they
were duplicates or because of other technical factors, reducing the total number of such accounts to between
45,000 and 50,000 [citation omitted].” Inre Holdocaust Victim Assets Lit., 105 F.Supp.2d at 151. In its February
2004 opinion addressing the banks’ behavior, the Court provided a more critical analysis of the final results of
the “scrubbing” process: “[T]he conservative estimate of 54,000 relevant accounts was met with surprise and
disfavor by the SBA and the Swiss Federal Banking Commission (“SFBC’). The SBA and SFBC thus turned to
the same auditors the Volcker Committee had employed and asked them to further ‘scrub’ the accounts the
auditors had identified. The banks came forward with additional information from bank records and asked the
auditors to once again eliminate from the list accounts that were opened after 1945, accounts that had closing
dates before the dates of occupation, accounts with.any activity after 1945, and duplicate accounts from the list
of probable and possible accounts. See CRT-1I Rules, at 2. After completing two rounds of this ‘scrubbing,’ the
auditors decided that of the 54,000 accounts previously identified, there were only 21,000 accounts that
‘probably’ belonged to Nazi victims, and 15,000 accounts that ‘possibly’ belonged to Nazi victims. The:
auditors arrived at this conclusion even thougli they were theoretically searching for the same excluding
characteristics as they had sought when employed by the Volcker Committee.” In re Holocaust Victim Assets
Lit., 302 F.Supp.2d 59, 80 (E.D.N.Y. 2004). . :
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the ICEP database. Accordingly, differences in average values’ by type of account could be
- expected as well.

, Re 2) With regard to the focus of the ICEP investigation and that of the CRT’s award
decision process, the differences are obvious, though their effect on the presumptive value
détermination has become discernible only over time. The basic difference is that ICEP’s priority .
lay in determining which of the 6.8 million accounts that existed during the relevant period had
probably or possibly belonged to victims of Nazi persecution. Registering book values and even
account types, while important, was of lesser import especially under the given time and cost

. constraints. For the CRT, the determination of the value of account balances and of the type of
account, of course together with the identification by the Claimant of his/her relationship to the
Account Owner is of prime importance. Thus it is not surprising that the CRT in the course of its
work has. found value information for many accounts for which the ICEP audit did not furnish
any such data and that it has ascertained the type of account in many instances in which the ICEP
audit recorded an unknown type of account.'® ‘ :

While the combination of the relatively high account values and the relatively low share
of known values in Category 3 led the auditors to believe that they “were missing substantial
numbers of low average value accounts in category 3,”" the comparative review of known values
in the ICEP database, the Total AHD-plus and the accounts awarded thus far shows that the
inverse is true as well, namely that the auditors were missing a significant number of high value
accounts in Categories 1, 2 and 4. The analysis showed that more than one half of the accounts
awarded under CRT II that were reported in the original AHD as having no known balance were
found by the CRT in the course of its award determination to have values after all. In many cases
this value information was actually available in the bank files, in others it involved obtaining
price quotations for listed assets and in yet others value information carme from outside sources.
The values thus obtained notably tended to average above the corresponding ICEP proxy values
by significant margins. This was especially so for accounts in Category 2 and for custody
accounts across the board, including those in Categories 1 and 2. These differences point to the
auditors having missed a considerable number of relatively high balance values in the two
Categories on which they based their determination of proxy values. This, in turn also did much
to moot the auditors’ objection to the inclusion of Category 3 in the proxy value determination,
which rested on their opinion that high value custody accounts were clustered in that Category.

Furthermore, with the ‘additions to, corrections of and improvements in the valuation of .
the contents of accounts in the AHD-plus, it became clear that the values found for accounts in
Category 3 fit well into the overall range of account values, Although the addition of account
information from sources outside the audit did much to help anchor Category 3 values within the
overall range, the data also show that the purportedly lesser discontinuities in the values of
accounts in Categories 1 and 2, which were a main reason in the auditors’ decision to-exclude
Category 3 from their proxy calculations, no longer hold, In particular, the auditors’ finding that

_“the known balances in category 3 were much larger than the known balances in categori¢s 1
[and] 2...." and that .. the relatively few values in category 3 were skewing the data...”” is no

18 Though this result, as noted, was to be expeced, the extent appears surprisingly large. However, part of the
difference may lic in the way in which the auditors handed the AHD on to the CRT: it may be that some
information fields turned out unreadable so that the actial number of unknown value and unknown type of
" mccount instances may not have been quite as large as the usable data imply. Still, the additional information
found by the CRT appears to go 2 considerable way toward explaining the disparities between the ICEP proxy
values and the average values in the Total AHD-plus and the actual award data. )

' Hydoski Memorandum, p. 2. .

2 gfydoski Memorandum, p. 2.
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fonger supported by the CRT’s data set. First, it has emerged that the value data in the AHD-plus
is highly skewed and that this is so for the overall data as well as for the subsets by type of
account. The profile of the data is one of a so-called lognormal distribution in which the bulk of
the data clusters narrowly to one side of the mean (straight average) and the rest of the data is
spread out in a tail to the right or left of the mean. In this case, the data is skewed to the right, i.e.
to the higher values and the degree of spread is measured by the so-called skewness coefficient
(also see footnote 27 below relating to the determination of “outliers™).

As can be seen from Table 1 below, for each of the four most important types of account
the values in Categories ! plus 2 are more highly skewed (as measured by the skewness
coefficient) than they are for those in Category 3. This is not only so for the range of values
within these categories, but also across all categories. For example, when demand deposits are
examined, it is found that the three observations with greatest single impact on the statistical
properties of the value data are in Categories 1 plus 2. Perhaps most telling, for custody accounts
the skewness coefficient for Category 3 account values is smaller than that for Categories 1 plus
2, while at the same time that the average values and the number of observations are relatively
close, clearly demonstrating that the values for custody accounts in Categories 1 plus 2, if
anything, are more highly skewed than those in Category 3.

Table 1. Value Data in AHD-plus, selected statistical properties
Categories 1&2 and Category 3 compared '

Account type Demand. deposit | Savings account Custody-account | Unknown Type
Cat, | Cat3 | Cat. | Cat3 Cat. Cat3 | Cat Cat3
1 plus 2 ) .1 plus2 | 1plus2 . 1 1plus2 |

Number of , : - _
| ‘accounts _ 2,460 2411 = 865 39 453 359 1,684 492

Average value : , ,

.In 1945 SF 1,756 17,791 829 5,568 33,958 34,766 1,360 8,181

Skewness ' )

coefficient 16.38 5.50 5,17 . 256 6.71 5.10 10.77 6.71

Re 3) Finally, changes in valuation procedures have had the effect of increasing average
base (1945) values of certain known balances. For example, the Volcker Committee
recommended that “...the earliest known account values should be identified and adjusted to
1945 values by adding back estimated bank charges and deducting estimated earned interest, if
any.”®* PW in its value estimation, being unable to ascertain whether interest had been credited
or not, deducted interest from all normally interest-earning accounts. The Court, in contrast,
determined that interest not be deducted absent evidence that it had in fact been credited. This
obviously had the effect of raising average 1945 known values of savings and custody accounts in
the Total AHD-plus above the proxy values PW calculated for these types of account. Further,
more generally, the CRT in determining award amounts has endeavored to ascertain the market
value of account assets as close to their final disposition date as possible, whereas the ICEP aundit
recorded available book values, which frequently were as of the deposit date and more often than
not reflected nominal rather than market values. Obviously, these differences in approach result
in significant differences in account valuation, but whether they work to add or subtract from the
average values recorded in the ICEP audit depends on each case.

2 YCEP Report, p. 22.

#/16




: I noted last year that statistically, the proposed new array of presumptive values is well

based and that, in fact, the number of observations from which these proxy values are derived

generates greater confidence than that on which the ICEP auditors’ values rest? With the

number of known-value accounts angmented by the 239 accounts for which value information

could be obtained on basis of the portfolio content included in the documentation recently -
provided by Credit Suisse, plus the additions made in the normal course of events, this conclusion
has further gained in strength. :

Table 2. Number of known-value accounts underlying
current presumptive values and the proposed revision:
. ICEP auditors Categories 1 and 2, and AHD-plus (Categories 1, 2, 3, and 5plus)

‘(Units and ratios)
Current presumptive Proposed presumptive value base
‘value base -
. Number of known-value accounts Ratio
‘| Account Type ICEP auditors = AHD-plus AHD-plus
accounts in = to
Categories1 - Categories JCEP Categories 1
and 2 1,2,3,and Splus and 2
8)) : 3 =31
Savings Accounts 1,800 912 0.51
Demand Deposits : - 2,461 2,821 ] 1.45
_Custody Accounts 397 892 o 2.25
Safe Deposit Boxes ‘ 42 - 38 0.90
. Unknown. Account 3,009 2,245 0.75
{ Other Accounts o 88| 37| . 0.42
Total rrer) - 6,945 0.89

Note; AHD-plus excludes 14 outliers and all negative and zero accounts

. The total dataset, that is both known and unknown value accounts, which is relevant for
the presumptive value base, consisting of Categories 1, 2, 3 and 5plus in the Total AHD-plus (i.e.
the Total AHD-plus excluding Category 4, hereinafter referred to as “AHD-plus”), currently
contains 26,362 accounts. Of these, after inclusion of the new data 6,945 (26.3 percent) now
have a known value. This number equals 89 percent of the 7,797 known-value accounts used by
the ICEP auditors for their proxy value calculations. (See Table 2 above.) '

I explained in my previous letters why the quality of the account information on which
the proposed presumptive values are based is necessarily better than that available to the auditors
at the beginning of the. claims resolution process. I further noted that of the four types of
accounts for which the AHD-plus records fewer known-value observations than the ICEP
 auditor’s database, for two — Savings accounts and the Unknown type of account - the number. of
observations in either database is adequately large to support the results. Also, with respect to
Savings accounts, these, with a share of less than 7 percent of all accounts awarded through Set
172 proved to be of much lesser relative importance in the award process than the ICEP database
might have suggested. Furthermore three-fifths of awarded Savings accounts had a known value,
so that relatively little reliance had to be placed on the use of the proxy value. The number of

22 J¢ will be recalled that the auditors based their calculations on the known-value accounts incladed in Review

Categories 1 and 2 of the ‘full ICEP database of 53,957 accounts. Categories 1 and 2 consisted of 10,441

accounts, of which 7,797 had known values. The proposed set of presumptive values is based on the known

value accounts in the CRT’s Total AHD-plus excluding only Review Category 4, for reasons set out in my
previous letters. This database is known as the AHD-plus and includes Categories 1, 2, 3 and Splus.
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observations in the remaining two groups, Safe deposits and Other type of accounts, is so
relatively small, at 42 for ICEP and 38 for the AHD-plus for the former and 88 for ICEP and 37
for the AHD-plus for the latter, that no great reliance can be put on either source. Still, the
number of accounts with unknown values for these two types of account is relatively small as
well. This is particularly so for the Other type of accounts, with a total number of only 241 in the
AHD-plus, so that proxies drawn from the 37 known-value accounts provide quite reasonable
guidance. Furthermore, both Safe deposits, at 5 percent of the total, and especially Other
accounts, at less than 0.5 percent, so far have played a very small role in the overall award
process.

As noted above, aside from the effect of the addition of the 239 Custody accounts to the
known-value accounts database, changes over the past year in the number of accounts on which
the proposed presumptive values rest relative to those utilized by the ICEP auditors have been
trivial® Even so, the growth of the database over the past year would have fractionally
strengthened the already sound statistical basis of the proposed revisions. As noted above, the
addition of the 239 Custody accounts raised the number of known-value Custody accounts in the
AHD-plus to 892 after exclusion of outliers. This is well over twice the number on which their
current presumptive value is based and of obvious importance given the high proportion of
Custody accounts in the award process. It is of yet greater importance as Custody accounts,
because of their high average value as compared with those of other types of accounts, play an
overwhelming role in the total amounts awarded.

The addition of these 239 accounts also confirms overwhelmingly the reasoning on ‘which
- the expansion of the proposed presumptive value base to include Category 3 accounts rests. As
recalled above, the ICEP auditors excluded Category 3 accounts because they felt that the
combination of the relatively low share of known-value accounts and the relatively high value of
" these accounts indicated that they “were missing substantial numbers of low average value
accounts in category 3724 The evidence drawn from the award experience under CRT II showed
' that the inverse might be true and that the auditors were in fact missing a significant number of
high value accounts in Categoties 1 and 2 and that a considerable number of known-value
~ accounts in all categories, including prominently Category 3, had erroneously been recorded as
having unknown values. This evidence is strengthened further by the newly added Custody

" account information. - ' o -

~ Of the 239 accounts 205, or 86 percent, were Category 3 accounts.”® Their average 1945
value, after exclusion of 2 zero values and 2 outliers, was SF 42,664. By contrast, the average
value of the 32 Category 1 and 2 accounts, after exclusion of three outliers, at SF 67,687, was
almost 60 percent higher than the Category 3 average account value. o

23 The only notable change is that in the course of the award process it was found that one high-value Safe
Deposit account should have properly been classified as a Custody account. This reclassification, however, is
not of material significance to either the statistical soundness of the proposed change in the presumptive value
for Safe Deposit accounts nor, indeed, in the proposed amount. ‘ '

# ydoski Memorandum, p. 2. _ v

8 This compares with a share of Category 3 accounts in the total number of accounts awarded through October
10, 2008 of almost three-fifths, - . :
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ICEP auditors Cat:

Table 3. Average 1945 value of known-value accounts underlying
current presumptive values and proposed revision:

(1945 average values in SF and ratios)

egories 1 and 2, Awarded known-value accounts through Set 172
and AHD-plus (Categories 1, 2, 3, and Splus )

S 'Rgv,iséd_prmlimpﬁve value base -

Current
presumptive
values _ L S _
Average 1945valueinSF . | " Ratio
ICEP Awarded known -value | AHD-plus |  Awarded accounts AHD-plus
auditors | accounts through Set 172 to to
’ ICEP Cat. 1 and 2 ICEP Cat,
land 2
Account Accounts in All Categories | Categories Al Categories .| Categories
Type Categories 1,2,3,and | 1,2,3,and | Categories | 1, 2,3,and | 1,2,3,and
. land2 Splus Splus Splus Splus -
) @ (€)) @) S=@A1) | ©=3)(1) | =@l
Savings : )
.Accounts 830 1,011 899 892 1.22 1.08 1.07
Demand ' .
Deposits 2,140 2,929 3,017. 2,477 1.37 1.41 1.16
Custody ) : ' _
"Accounts 13,000 42,054 42,083 31,000 3.23 3.24 2.38
Safe : . - '
Deposits 1,240 11,291 11,291 5,306 9.1 9.11 4.28
Unknown _ ‘
Accout 3.950 4,163 4,804 2,961 1.05 1.22 0.75
Other ' v .
Accounts - 2,200 3,506 3,505 3,908 1.59 1.59 1.78

" Note: For purposes of calculating average account values, Awarded known-value accounts exclude 13 negative
‘or zero value accounts and 7 outliers; AHD-plus accounts exclude 14 outliers in addition to all negative and zero
value accounts. :

v The increase by about one-third in the number of known-value Custody accounts, as set
out above, would raise the awardable amounts for this type of account significantly.

 Furthermore, the valuation of the portfolios contained in the 239 accounts shows them to be.

largely in line with the values found for the known-value Custody accounts awarded thus far.

Given the appreciable difference between the average awarded value and the AHD-plus average
“ for Custody accounts, incorporating the newly valued accounts into the AHD-plus narrowed that

gap, but not sufficiently to close it. (See Table 3.) On basis of the expanded database for Custody

accounts, I propose that the presumptive value for Custody accounts be revised to a 1945 value of

SF 31,000, which equals the average value of this type of account in the AHD-plus rounded to the
* nearest SF 50.% '

In conclusion, it should be noted that inclusion of the new information provides
incontrovertible evidence that the revision of the current set of presumptive values, specifically to

2 g should be noted that this is a conservative number in as much as the gap between the average value of
awarded custody accounts and that derived from the AHD-plus is likely to widen again as amendments
‘consequent upon the Credit Suisse documentation are awarded. To the extent that the mew information
documents 1945 portfolia values below SF 13,000, thus not requiring any amendments, these values have been
incorporated into the awarded accounts database. Thus, as it is only the higher valued portfolios that yet need to
be incorporated as they are awarded, average values will tend to increase. ‘
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include Category 3 accounts, and generaliy to move the present set of presumptive values closer
_ to the average values emerging from the award experience the CRT has gained over the past
years, is soundly based.

© Proposals for the revision of the current set of presumptive values

As explained above, I consider that with the CRT’s award processing nearing its
conclusion, the impact of any further changes in the AHD-plus on either the number or the
average values of known-value accounts by type of account on which my recommendation is
based will be relatively small. The stability of these values has been proven conclusively over the
past several years of monitoring. On basis of the CRT’s latest assessment of the number of
accounts that may yet be awarded available to me only an estimated 337 accounts are yet to be
awarded. Thus, a final calibration of the proposed set of presumptive values appears warranted at
this time. ’ :

The basis on which these final considerations rest differs in two respects from the
previous more diagnostic analyses. First, as explained above, the underlying dataset was
significantly expanded by the addition of the data provided by Credit Suisse data, Second,
whereas in the previous memoranda the averages for already awarded accounts from the outset
~ excluded so-called outliers, i.e. extreme values, the averages derived from the AHD-plus data '

included all observations. This difference did not stem from an oversight. Rather at the time, in -
as much as the YCEP auditors had chosen to adopt the straight average (mean) of the known value
accounts for their proxy values, I opted not to depart from their choice of statistical treatment.
This also was justified because the continuous addition of accounts to the AHD-plus, together
~ with the correction of auditor errors and proper valuation of the content of known-value accounts,
tended to augment ‘especially the higher value ranges of the database. Consequently, with these
fill-ins, values that had appeared to be outliers at an earlier stage often turned out to fall well
within the later data ranges. However, now that the database is fairly set, exclusion of extreme
values from the calculation of account averages on which the proposed revision of the set of
presumptive values rests, would produce a more soundly based result. Accordingly, the AHD-
plus averages for the various account types are derived after exclusion of a total of 14 outliers
(see Table 3, column 4).77 -

As noted above, the incorporation into the AHD-plus of the now known values for the
additional 239 Custody accounts, has narrowed the gap between the average value of Custody.
* accounts derived from the set of already awarded accounts and that based on the AHD-plus
somewhat. By contrast, the average value of Safe Deposit Boxes was reduced as the new data
showed one high-value Safe deposit actually to be a custody account. Though the number of '
known-value observations for Safe Deposits is too small to be statistically reliable, the data
"makes it clear that an increase in the presumptive value for this type of account is warranted.

z Outliers, by definition, are values that have an aboye proportionate impact on the properties of a data series.
Their identification is not too complicated when dealing with a symmetrical distribution of values around the
mean. However, it is rather more troublesome when dealing with highly skewed distributions as is the case.
‘here. In such a distribution the greater part of the data is concentrated on one side of the mean and the
remaining data are spread out in a tail at the other side. The above outliers were identified on the basis of their
impact on the coefficient of skewness and the standard deviation from the mean. Applying these tests, it turned

" out that all outliers were at the high end of the range. Removal of obscrvations at the lower end in fact would
have worsened the results or at best would have left them virtually unchanged, thus ruling them out as outliers.
‘This is not an unexpected result as in this case the data distributions were skewed to the right, meaning that the
mass of data'was concentrated in the lower value ranges with little or no discontinuities.
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With the exclusion of outliers, I propose that the presumptive value for Safe deposits be based, as
for all but one of the other types of account, on the average account value derived from the AHD-
plus. Excepting Safe deposits and Custody accounts, none of the underlying factors for my
specific recommendations regarding the revision of the current set of presumptive values has

changed.

Therefore, I recommend:

a)

that current presumptive values for Savings Accounts, Demand Deposits, Custody

Accounts, Safe Deposits and Other Type of Accounts be revised to equal the
respective 1945 values derived from the known account values in the AHD-plus
rounded to the nearest SF 50; and

)

that ‘the presumptive value for the Unknown Type of Accounts remain at its
present level. Even though the average value drawn from the AHD-plus. for these

accounts is below their current presumptive value, the average awarded account
- value has been consistently higher. Accordingly, holding them at their current
presumptive value is justified, even if a change, given the number of such
accounts already awarded, were practically possible. .

Accordingly, I propose that the present set of presumptive values be amended as shown in

Table 4a.
' ' Table 4a. Present and proposed presumptive values
' 1945 and current values
(SF and ratios)
Present Proposed. | Present Proposed Proposed
presumptive | “presumptive | presumptive | presumptive relative to
Account Type value (ICEP) |  value { value (JICEP) value present
, ' : : presuimptive
value
1945 values in SF Current values (1945 value x Ratio
: ' ' 12.5)in SF .

‘| Savings Accounts 830 900 10,375 11,250 © 1.08
Demand Deposits 2,140 2,500 26,750 31,250 1.17
Custody Accounts 13,000 31,000 162,500 387,500 2.38
Safe Deposit Boxes 1,240 5,300 15,500 66,250 4.27
Unknown Accounts - 3,850 3,950 49,375 49,375 1.00
Other Accounts 2,200 3,900 27.500 48,750 1.77

Table 4b. Present and proposed presumpti\}e values -
current values in US Dollars

(US$ 1=SF 1.10)

Other Accounts

i "~ | . Present presumptive. Proposed presumptive
A@Q““‘ Type . value (ICEP) " valne

“Current values in US dollars at USS 1=SF 1,10
Savings Accounts 9,432 4 10,227
Deinand Deposits 24,318 28,409
Custody Accounts 147,727 352,273
Safe Deposit Boxes 14,091 60,227
Unknown Accounts 44,886 44,886
25,000 44,318
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b) Cost of adoption of proposed presumptive values and total estimated
Settlement Fund payments

As explained in my previous letter, adopting the proposed revisions to the current set of

_ presumptive values requires adjustment of the already awarded accounts as appropriate as well as

adjustment of yet to be awarded accounts. The cost estimates assume that, as in the past, the

presumptive values not only represent proxies for the values of unknown account balances, but

also constitute the minima to which known balances that fall below their associated presumptivé
value are to be raised, unless there are specific reasons for not doing so.

With respect to the forward projections, the CRT is now nearing the conclusion of the
award determination process. Accordingly, the projection of 337 accounts yet to be awarded has
become commensurately more firmly based, even though it still remains only an estimate. This
number is significantly lower than the 1,400 projected last year even after taking account of the
fact that a further 494 accounts have been awarded since through Set 172. This reduction in the
overall total of awardable accounts may in large part be related to the fact that, as the end of the
award work neared, the remaining matches of claimed Account Owners to actual Account
Owners in the banks’ documents would necessarily be of a lesser quality than earlier and the
awardability rate would accordingly have been diminished.

On basis of the above, as shown in Table 5 below, the cost of adopting the proposed
presumptive values would amount to US$ 264.5 million for the adjustment of already awarded
and yet to be awarded accounts combined. This estimate includes the effect of the awards and
award amendments made so far ‘consequent upon the new Custody account data provided by

~ Credit Suisse as further discussed below.

" Without any adjustment of presumptive values, forward payments from the Settlement
Fund would be for the projected 337 accounts that are yet to be awarded only. As the CRT at this -
stage of its work could take a clearer view of the structure of the potentially still awardable
matched accounts, the CRT was able to provide a breakdown of its mid-year projection by type of
account as well. Thus, it was no longer necessary to project the structure of yet to be awarded
accounts entirely on the basis of past experience. The estimated award amount for these 337
accounts, at present presumptive values, is US$ 36.2 million. '

, This projected amount, together with payments made through Set 172, which was
approved by the Court on September 25, 2008, and amounts already committed, including the
estimated remaining amendment cost of already awarded accounts resulting from the new
information provided by Credit Suisse, yields an estimated grand total of past and future
payments at present presumptive values of US$ 548.1 million. It should be noted that this
estimate does not include potential payments in cxcess of average award amounts relating to a
couple of dozen complicated cases yet to be resolved. : ’

As noted above, bringing already awarded Credit Suisse accounts in line with the new
documentation is estimated to involve 85 of the 177 affected accounts and, at current presumptive:
_values, is estimated to cost US$ 39.1 million. With adoption of the revised presumptive values
this cost is in part offset by a reduction in the overall number of accounts for which award.

amounts need to be brought up to the new presumptive values. Specifically, without the
‘adjustment of these 85 accounts to their actual known values, 177 accounts already paid at
presumptive value would have to be raised from a 1945 presumptive vatue of SF 13,000 to SF
31,000 each. However, amendment of the Credit Suisse Custody accounts to accord with their
known values is estimated to raise the award amounts of 42 of these accounts above the proposed
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level presumptive value level of SF 31,000 and those of a further 47 accounts above the current
level of SF 13,000. Accordingly, 42 accounts would not require any further adjustment to bring
them to the proposed SF 31,000 level and 47 accounts would require only partial adjustment. The
combined effect is that with the prior amendment of the Credit Suisse accounts affected by the
new documentation, the total cost of adjusting the 1,263 already awarded Custody accounts

 (through Set 172) as appropriate to the proposed new presumptive value will be reduced by an
estimated USS$ 13.5 million in current values.

As shown in Table 5 on the next page, adoption of the proposed presumptive values, at a
cost of US$ 264.5 million would put the estimate of future payments, including, adjustment of
accounts yet to be awarded, and the estimated remaining amendment costs relating to the Credit
Suisse documentation at US$ 308.8 million. This amount includes the offset to these amendment
costs, as discussed above, The overall cost of adopting the new set of presumptive values is thus
estimated to amount to US$ 269.4 million and the grand total of past and future payments to Uss
812.7 million, - : :

" The US dollar amounts given above are based on an exchange rate of US$ 1=SF 1.10, this
being the average over the past month, However, given the large swings in the exchange rate of
the US dollar vis-a-vis the Swiss franc over the past year, and the important effect of a change of
even a few basis points on the total amounts, Note 2 to Table 5 provides the overall total at
exchange rates of US$ 1=SF 1.05 and US$ 1=SF 1.15 as well. ‘ '

I will be pleased to respond to any questions or comments.

Sincerely ,

Hcleh.B. J& l
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Table 5: Projected payments for yet to be awarded accounts,
cost of adoption of proposed presumptive values and

‘estimated total Settlement Fund payments
{In US dollars, US$ 1=SF 1.10)

Yet to be Adjustment to proposed Total forward
-awarded presumptive values payments
Account Type accounts.: awarded and projected .
337 accounts
() ) B2
Savings accounts 319,365 189,140 508,505
Demand deposits 3,232,647 6,060,113 9,292,760
Custody accounts 26,277,068 249,581,759 - 275,858,827 {
Safe deposit boxes 291,277 9,374,587 9,665,864
Unknown accounts 5,884,901 0 5,884,901
Other accounts 145,761 178,786 324,547
_Total 36,151,019 265,384,385 301,535,404
“Paid through Set 172] 503,823,602 503,823,602
Estimate of yet to be awarded
.amendment amounts and presumptive
‘value adjustment offsets relating to
new Credit Suisse data* 8,153,476 _-859,931 7,293,545
1 Grand Total Paid, Prejected and
Estimated consequence of Cred:t . o
Suisse information - 548,128,097 | 264,524,454 812,652,551 |

! Includes US$.424,720,900.93 paid under CRT II, US$ 18,184,492.00 paid under CRT I, and US$

" 60,918,208.92 paid under the Plausible Undocumented Award (PUA) program. These total US$

503,823,601.85. As noted in the text, this total does not include any payments in excess of average award.
amounts relating on a couple of dozen complicated cases yet to be resolved.
2 Fistimate of the effects of adjusting already awarded accounts to bring them in line with the account valucs
based on the additional account information relating to portfolio content made available by Credit Suisse over
~ the past nine months. So far, through Batch 172, amendments amounting to USS$ 30,931,900.32 have been
awarded. And a further US$ 3,188,973 was approved on October 2, 2008. This leaves a conservatively
estimated US$ 4.8 million yet to be awarded for a total adjustment of at least US§ 39.0 million. However, as all
other data are shown through Set 172 only, the amendment aniount shown in column 1 excludes the October 2
amendment awards. The shift of the majority of the accounts affected by the additional Credit Suisse
information from unknown to known account values means that part of the consequent amendment cost will be
* offset by a commensurately lesser cost of adopting higher presumptive values. An estimate of this partial offset,
amounting to US$ 13.5 million is included in the overall cost of US$ 269.4 million with only the still remaining
offset of US$ 859,931 shown explicitly in column 2, ' , .

Note 1: Totals may not 2dd due to rounding:

Note 2: At an exchange rate of US$ 1=SF 1.05, total estimated forward payments would be mcreased by US$- -
8,983,227 for an estimated grand total of paid and projected payments of US$ 831,301,558; at US$ 1=SF 1.15,
the grand total would be reduced to US$ 799,542,317,
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FRANK Hyposki
TWO WOF&LD FINANCIAL CENTER
NEW YORK, NEW YORK 10281-14 14
TELEPHONE (21 2) 436-4354
FACSIMILE (212) 653-7548 )

Té cqyevg

December 1, 2008

The Honorable Edward R. Korman’

United States District Judge : N QLT e
- United States District Coyrt o Us.cme v o sy
For the Eastern District of New York o

225 Cadman Plaza East * hEC I, 2¢08 *

Brooklyn, New York 11201

BRoo v =
Dear Judge Korman: BRCCKLYN OFFICE

information to the data used originally to calculate the average balances; (2) recalculate the
average balance amounts; and (3) adjust presumptive values, if there are material changes,

You may recall that in 1999, at Mr, Bradfield's request, the PriceWaterhouse team, of which [
was the leader combined the Category 1 through 4 accounts found by all of the Independent
Committee of Eminent Persons ( "ICEP") accounting firm teams (Arthur Andersen, Coopers

. & Lybrand, Deloitte, KPMG, and Price Watcrhouse) and developed a number of statistics
regarding them, The purpose of that exercise was to estimate the total value of accounts.

To create the estimate, we had to establish proxy values for the large number of accounts for
-which, at that time, no known balance information had been found, The logic for developing

‘In developing the proxy values, we noticed disc_repanciesbetween average amounts of
accounts in the variong Categories. In particular, the average amounts in Category 3 were a
8ood deal higher than for the same types of accounts in Categories 1 and 2, We were cautious
about the Category 3 results because of the relative paucity of balance information. We
hypothesized that the higher averages were the resuit of 3 large number of missing small
balances, and, based on this hypothesis, suggested to Mr. Bradfield that we rely on Categories
I'and 2 to estimate proxy balances, Sometime after they were calculated, the proxy values
were incorporated under the authority of your court into Article 29 of the Rules Governing the
Claims Process ag presumptive values, ‘
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into account in these statistical calculations. I'would add that such data would have been used
.in'the 1999 calculations had it been available.

The only caution I can Imagine regarding recalculating presumptive values in light of the new
information would relate 1o whether the information collected were of a different kind than
that relied on by the ICEP accounting firm teams, if for example it were based purely on
hearsay, My understanding is that this is not the case. Rather the information was collected
from cooperating banks, from banking documents or documents evidencing banking
information provided by claimants, and from public record sources deemed reliable by the
CRT. In fact, the ICEP accounting firms also collected and based their conclusions on these
three types of information: banking records found throughout the banks, claimant information
collected largely from bank legal office files, and public record information from nationa]
archives and other sources we regarded as unbiased. Co ‘

Please note that this letter only addresses the question of whether recalculating presumptive
values is methodologically sound, It does not address the specific recommendations Dr. Junz
makes in her letters to you. I'have not been asked to comment or take a view on these specific
matters, nor do | have sufficient information to test conclusions or check calculations,

Advisory Services LLP, nor of any other Deloitte & Touche entity or Deloitte Touche
Tohmatsu member firm, :
I'am happy to respond to questions or comments,
Sincerely yours,
i
Frank Hydoski '
Deloitte FAS LLP




